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STATEMENT OF RELATED CASES 

 There have been no previous appeals in this case before this Court or any other 

appellate court. Counsel is not aware of any other case that will be directly affected 

by the Court’s decision in the pending appeal. However, there is an Opposition 

pending in the U.S. Patent & Trademark Office between Micro Mobio Corporation 

(“Micro Mobio”) and General Motors, LLC (“GM”) involving the same 

SUPERCRUISE mark (Registration No. 3,972,396) owned by Micro Mobio 

Corporation (Opposition No. 91253385). 

STATEMENT OF JURISDICTION 

 Jurisdiction over this appeal is conferred by 28 U.S.C. § 1295(a)(4)(B) and 15 

U.S.C. § 1071(a)(1), in view of the final decision issued by the Trademark Trial and 

Appeal Board (the “Board”) in Cancellation No. 92068218 (the “Cancellation”) on 

November 30, 2020. Appx2. Micro Mobio Corporation timely filed and served its 

Notice of Appeal on January 22, 2021. Appx1842. 

STATEMENT OF THE ISSUES 
 

1) Did the Board err in its analysis of the strength of the Micro Mobio’s mark by 

not rating the conceptual strength of the mark as arbitrary which would put the 

overall strength of the mark as weighing in Micro Mobio’s favor rather than 

neutral? 
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2) Did the Board use the wrong legal standard in evaluating the similarity of goods 

in the likelihood of confusion test under 15 U.S.C. §1052(d) by not evaluating 

whether there was a “viable relationship” between the goods? 

3) Did the Board err by misinterpreting and misapplying “computer hardware” and 

“computer software” in Micro Mobio’s goods identification and, as a result, 

incorrectly compare Micro Mobio’s goods identification with GM’s goods 

identification? 

4) Did the Board err as a matter of law in failing to consider the extensive third party 

evidence on the record of prior registrations, third party websites and newspaper 

article usage to show that Micro Mobio’s and GM’s goods are complementary? 

5) Did the Board use the wrong legal standard in evaluating the channels of trade 

and class of purchasers in the likelihood of confusion test in the case of legally 

identical goods by not adopting the legal presumption that the goods travel in the 

same channels of trade to the same class of purchasers? 

6) Did the Board inaccurately evaluate and fail to give enough weight to the evidence 

of post-sale confusion? 

7) Did the Board err regarding the extent of potential confusion to be de minimis? 
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STATEMENT OF THE CASE 
 
 This case arises from a trademark cancellation proceeding in which the Board 

did not find a likelihood of confusion between Micro Mobio’s SUPERCRUISE mark 

(Registration No. 3,972,396) and GM’s SUPER CRUISE mark (Registration No. 

5,387,518). Appx2-34.  

 Micro Mobio adopted and began selling SUPERCRUISE products nationally 

in the United States in 2010. (Filipovic Dec., ¶¶ 6, 12; Appx355-358). Micro Mobio’s 

SUPERCRUISE branded electronic, control and communication products improve 

“connectivity” in various types of products including vehicles. (Filipovic Dec., ¶¶6, 

13; Appx355-356, Appx358). Connectivity is "the quality, state or capability of 

being connective or connected connectivity of a surface: especially the ability 

to connect to or communicate with another computer or computer system" 

(Filipovic Dec., ¶6; Appx355-356). (The terms “communications” and 

“connectivity” will be used interchangeably herein). Micro Mobio’s 

SUPERCRUISE line of products include fourth generation of broadband cellular 

network technology and Long Term Evolution ("4G LTE" or just "4G") modules; 

the upcoming fifth generation of broadband cellular network technology ("5G") 

modules; WiFi modules; and Bluetooth® modules. (Filipovic Dec., ¶6; Appx355-

356). 
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 Micro Mobio applied to register the SUPERCRUISE trademark in 

International Class 009 which covers electrical and scientific goods on December 8, 

2009, and subsequently received Registration No. 3,972,396 on June 7, 2011 

(Filipovic Dec., ¶¶8, 10; Appx356-357) for the following goods identification: 

Semiconductor devices, computer hardware, and computer software for 
use in design, simulation and control of electronic circuits and antenna, 
receiving and transmitting signals, and modulation, demodulation and 
media access control in voice and data communications. 
 

 Besides selling vehicles, GM is a manufacturer and seller of electronic 

hardware and software modules which when added to a vehicle allow it to have semi-

autonomous driving capabilities. (Deposition of Mario Maiorana, Chief Engineer – 

Super Cruise and Advanced Automotive Driving, General Motors, August 7, 2018, 

(“Maiorana Dep.”), Appx183). GM’s hardware and software modules are an 

optional package for a vehicle which is sold under the SUPER CRUISE brand name. 

(Cadillac CT6 – Owner’s Manual, Appx117-128). GM’s semi-autonomous 

electronics combine a plurality of inputs from environmental sensors (e.g., cameras, 

ultrasonic sensors, radar object detectors), a global positioning system (GPS) and 

downloadable maps at a central electronic control module (i.e., the EOCM module) 

to perform a “sensor fusion” to help maintain the vehicle on a straight line in the 

center of a lane when engaged in certain predetermined geographic locations. 

(Maiorana Dep., Appx179-184; “Sensors for Autonomous Vehicle Localization,” 

Curtis Hay, GM Technical Fellow, Appx317-325; “Hands Off With Cadillac Super 
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Cruise, the Masterful One-Trick Pony of Self- Driving”, Extreme Driving, 9/28/17, 

Appx292-299). Throughout its operation, the GM’s semi-autonomous system relies 

on both signals within communication hardware in the vehicle and wireless 

communication signals from outside the vehicle to function (e.g., downloadable 

maps, GPS signals, GPS correction signals, Over-The-Air Updates). (Maiorana 

Dep., Appx160-165, Appx170-173). GM filed an intent-to-use application for the 

SUPER CRUISE mark on June 20, 2016 which was 5 years after the Micro Mobio 

mark was registered.  GM registered its mark in the same international class as the 

Micro Mobio mark (i.e., Class 009). (GM Prosecution History of Reg No. 5,387,518, 

Application No. 87077170, June 20, 2016, Appx220-221).  Although GM is 

currently only using the SUPER CRUISE mark on one brand (i.e., Cadillac), bit is 

planning to expand the use of the mark to other brands. (Maiorana Dep., Appx174).  

GM received Registration No. 5,387,518 on January 23, 2018 for the following 

goods identification: 

Computer software, cameras, ultrasonic sensors, global positioning 
system and radar object detectors for the semi-autonomous driving of 
motor vehicles. Appx220-221. 
 

SUMMARY OF THE ARGUMENT 

 Section 2(d) of the Lanham Act provides that the U.S. Patent and Trademark 

Office may refuse to register a trademark if it “consists of or comprises a mark which 

so resembles a mark registered in the Patent and Trademark Office … as to be likely, 
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when used on or in connection with the goods of the applicant, to cause confusion, 

or to cause mistake, or to deceive.” 15 U.S.C. § 1052(d). The Board decided the 

cancellation proceeding based on the likelihood of confusion test outlined in In re 

E.I. du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563, 567 (C.C.P.A. 

1973). In determining whether a mark is likely to cause confusion, only those 

DuPont factors that are of significance to the marks in question need be considered. 

See Cai v. Diamond Hong, Inc., 901 F.3d 1367, 1372 (Fed. Cir. 2018) (quoting In re 

Mighty Leaf Tea, 601 F.3d 1342, 1346 (Fed. Cir. 2010)) (citation omitted). The 

Board found the following factors to be of significance: 1) the similarity or 

dissimilarity of the marks; 2) the strength or fame of the prior mark; 3) the similarity 

or dissimilarity of the nature of goods or services; 4) the similarity or dissimilarity 

of established and likely to continue trade channels and classes of consumers; 5) the 

conditions of sale and sophistication of purchasers; 6) the nature and extent of any 

actual confusion; 7) the length of time during and conditions under which there has 

been concurrent use without evidence of actual confusion; 8) the market interface 

between applicant and the owner of a prior mark; 9) the extent of potential confusion, 

i.e., whether de minimis or substantial; and 10) any other established fact probative 

of the effect of use. Appx2-34. 

 The Board determined in the proceeding below that the parties’ marks are 

identical except for the space in GM’s mark between the words SUPER and 
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CRUISE, “which is inconsequential” and found this to be heavily in favor of a 

finding of likelihood of confusion. Appx12. The Board found the strength of Micro 

Mobio’s mark to be neutral, that Micro Mobio and GM’s goods were not related, 

there was no meaningful overlap in the parties’ trade channels or consumers, that the 

conditions of sale and sophistication of the purchasers was either neutral or weighed 

only slightly in GM’s favor, that actual confusion was neutral, that market interface 

was found to be neutral, that the extent of potential confusion favors GM, and that 

any other established fact probative of the effect of use was neutral. Appx13-34.  

Micro Mobio addresses each of the DuPont factors found in GM’s favor below.  

ARGUMENT 

A.  Standard of Review 

 This Court reviews the Board’s legal conclusions de novo and factual findings 

for substantial evidence. Princeton Vanguard, LLC v. Frito-Lay North America, Inc., 

786 F.3d 960, 964 (Fed. Cir. 2015) (citation omitted). Findings with respect to each 

of the DuPont factors is a question of fact, which this Court tests for substantial 

evidence when called into question on appeal. Bose Corp. v. QSC Audio Prods., Inc., 

293 F.3d 1367, 1370 (Fed. Cir. 2002). The overall determination of likelihood of 

confusion is a question of law and is reviewed without deference. Coach Servs., Inc. 

v. Triumph Learning, LLC, 668 F.3d 1356, 1366 (Fed. Cir. 2012). 
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B. The Trademark Trial and Appeal Board (the “Board”) made a factual 
error which is not supported by substantial evidence in its analysis of the 
strength of the Micro Mobio’s mark by not rating the conceptual strength 
of the mark as arbitrary 

 
 The Board stated that the Micro Mobio SUPERCRUISE mark was not 

arbitrary: 

We do not agree, however, that the mark is arbitrary for Micro 
Mobio's goods. The word "cruise" means "to move or proceed speedily, 
smoothly or effortlessly."28 The word "super" is superlative meaning 
"of high grade or quality"; "very large or powerful"; "exhibiting the 
characteristics of its type to an extreme or excessive degree."29 Micro 
Mobio's mark SUPERCRUISE is therefore highly suggestive of Micro 
Mobio's goods, suggesting that they facilitate the extremely quick and 
smooth receipt and transfer of signals, control of electronic circuits, and 
the modulation, demodulation and media access control in voice and 
data communications. Accordingly, Micro Mobio's mark is not as 
inherently strong as an arbitrary or fanciful mark. (Appx13-14). 
 

The Board took judicial notice of the definition of cruise as follows: 
 

28 We take judicial notice of the dictionary definition of "cruise." 
Merriam-Webster online dictionary, last visited November 23, 2020 at 
https://www.merriam-webster.com/dictionary/ cruise… (Appx14). 
 

 When GM was applying for the SUPER CRUISE mark they made the 

following assertions in the prosecution: 

Further, the Applicant submits that the concept of CRUISE as operating 
a vehicle at a predetermined speed, is not the common, or most likely 
meaning of this word. The Applicant stresses that the full reading of the 
definition of CRUISE from the Webster’s New World College 
Dictionary excerpt submitted by the Examining Attorney is: 
cruised, cruis’ing 
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1. to sail from place to place, as for pleasure or in search of something 
2. to ride about in a similar manner: a taxi cruises to pick up passengers 
     * * * * * 
Because the Applicant’s computer software allows for autonomous 
driving and relieves the driver of numerous burdens of driving, the 
more fitting connotation of CRUISE as applied to the Applicant’s 
goods is “to go or move along, especially in an unhurried or 
unconcerned fashion” or “to sail from place to place as for pleasure or 
in search of something, . . to ride in a similar manner.” The Applicant’s 
mark therefore suggests that the Applicant’s goods 
provide a pleasurable and worry free driving experience, rather than 
directly pointing to a function of feature of the goods. 
 
(Registration No. 5,387,518 Prosecution History, January 23, 2017, 
Response to Office Action, Appx656-660). 
 

 First, GM should be held to a connotation of the word “cruise” that they 

asserted to the United States Patent & Trademark Office during the prosecution of 

their SUPER CRUISE mark. The term “cruise” should be construed as “to go or 

move along, especially in an unhurried or unconcerned fashion” or “to sail from 

place to place as for pleasure or in search of something, . . to ride in a similar 

manner.”  There is no evidence on the record that either of these terms are used in 

the electronics industry. Therefore, they would not be suggestive of Micro Mobio’s 

connectivity products which would make the term SUPERCRUISE of an arbitrary 

nature. 

 Second, the Board in taking judicial notice chose the second meaning of the 

term “cruise” which is “to move or proceed speedily, smoothly or effortlessly” as 

opposed to choosing the first meaning in the Merriam-Webster online dictionary 
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cited to above which is “to sail about touching a series of ports”. If the first meaning 

was chosen, it would be clear that the Micro Media SUPERCRUISE mark would be 

arbitrary because Micro Mobio’s connectivity products have nothing in common 

with sailing about.   

 Third, even if the second meaning of the term “cruise” is to be used in 

analyzing the SUPERCRUISE mark, there is no evidence on the record other than 

the Board’s opinion that the term “cruise” is used in the electronics or software 

industry and much less that it is used in the industry to suggest that the Micro Mobio 

products “facilitate the extremely quick and smooth receipt and transfer of signals, 

control of electronic circuits, and the modulation, demodulation and media access 

control in voice and data communications” as found by the Board. Appx14. 

Evidence which is on the record is that the mark was chosen by the Micro Mobio 

people who have many years of experience in the electronics business specifically 

because the term had no meaning in the field. Mr. Filipovic, Sales and Marketing 

Lead for Micro Mobio, stated in his deposition: 

When the Micro Mobio SUPERCRUISE mark was chosen it was based 
on the fact that my boss, Weiping Wang, and I liked the sound of the 
mark and the mark did not have any meaning in relation to the 
electronic, control and communication product field. Except for the 
GM use of their GM SUPER CRUISE mark, I am not aware of any 
other company in the field of electronic, control and communication 
products or any related fields that use the SUPERCRUISE mark. 
(Filipovic Dep., Appx357). 

 

Case: 21-1591      Document: 11     Page: 19     Filed: 05/05/2021



11 

 Therefore, for the reasons discussed above, Micro Mobio’s mark should have 

been found to be arbitrary which would render the overall strength of the mark as 

weighing in Micro Mobio’s favor.  

C.  The Board erred as a matter of law by using the wrong legal standard in 
evaluating the similarity of goods in the likelihood of confusion test under 
15 U.S.C. §1052(d) by not evaluating whether there was a “viable 
relationship” between the goods 

 
 In the Board’s decision, in balancing the factors, the Board stated that the 

marks are “virtually identical”. Appx33. It is axiomatic that when the involved marks 

are virtually identical as was found by the Board in this case, the extent to which the 

Micro Mobio’s and GM’s goods identifications must be similar or related to support 

a finding of likelihood of confusion is lessened. In re Opus One Inc., 60 U.S.P.Q.2d 

1812, 1815 (T.T.A.B. 2001). It is only necessary that there be a viable relationship 

between the goods to support a finding of likelihood of confusion. In re Concordia 

Int’l Forwarding Corp., 222 USPQ 355, 356 (T.T.A.B. 1983). “[E]ven when goods 

or services are not competitive or intrinsically related, the use of identical marks can 

lead to the assumption that there is a common source.” In re Majestic Distilling Co., 

Inc., 315 F.3d 1311, 65 U.S.P.Q.2d 1201, 1204 (Fed. Cir. 2003) (quoting In re Shell 

Oil Co., 26 U.S.P.Q.2d at 1689). 

 Nowhere in the Board’s analysis of the similarity of the goods is it shown that 

the “viable relationship” standard or that a lessened standard was used due to the 

virtually identical marks.  Therefore, the Board erred in the legal standard used in 
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their goods similarity analysis and if the correct standard had been properly applied 

(as discussed in more detail below) would have changed this factor of the DuPont 

test from GM’s favor to Micro Mobio’s favor.   

D. In determining whether the goods identifications are similar in the 
DuPont test, the Board made a factual error by misinterpreting and 
misapplying “Computer Hardware” and “Computer Software” in Micro 
Mobio’s goods identification and, as a result, incorrectly compared Micro 
Mobio’s goods identification with GM’s goods identification 

   
 The Board adopted Micro Mobio’s interpretation of the Micro Mobio 

SUPERCRUISE identification of goods as follows: 

 1) semiconductor devices; 

 2) computer hardware; and 

 3) computer software for use in design, simulation and control of electronic   

circuits and antenna, receiving and transmitting signals, and modulation, 

demodulation and media access control in voice and data communications. 

Appx18. The Board then made a determination that in each of these three areas when 

compared to the goods in the GM mark that they were not related for purposes of the 

likelihood of confusion analysis. Appx25. The Appellant will only discuss below the 

computer hardware and computer software portions of Micro Mobio’s goods 

identification. 
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1. Computer Hardware

The Board addresses the similarity of the term “computer hardware” in 

Micro Mobio’s goods identification to GM’s goods identification as follows:  

Similarly unconvincing is Mr. Wilson's assertion that Respondent's 
cameras, ultrasonic sensors, global positioning system, and radar object 
detectors for the semi- autonomous driving of motor vehicles "are the 
same as or overlap with the term 'computer hardware'" because the 
goods are comprised of computer hardware. These goods do not fit 
within the plain meaning of "computer hardware," namely, the 
"physical elements of a computer. generally divided into the central 
processing unit (CPU), main memory (or random-access memory, 
RAM), and peripherals," which encompasses keyboards, display 
monitors, printers, disk drives, network connections and scanners.40 
(Appx21-22). 

First, the cameras, ultrasonic sensors, global positioning system, and radar 

object detectors as called out in GM’s goods description would have difficulty 

functioning without having each of a CPU, memory and a method of inputting and 

outputting information and thus qualify under the Board’s definition of “computer 

hardware” as being related to Micro Mobio’s goods.   

Second, the Board asserts that GM’s goods (i.e., cameras, ultrasonic sensors, 

global positioning system, and radar object detectors) do not fit within the “plain 

meaning” of the definition of computer hardware. The Board seems to be under the 

impression that the “plain meaning” of “computer hardware” is somehow limited to 

a personal computer type workstation. However, in the modern world computer 

hardware takes many forms. Micro Mobio’s testifying expert Mr. Wilson has 
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worked in the telematics field since 1992. Appx665. Mr. Wilson stated in 

his deposition: “…computer hardware can look like many different things.  A 

camera is one of the things that … computer hardware can look like.  But it 

could also look like…a laptop or a phone.” Appx899.  In addition, during the 

deposition of GM’s witness, Mr. Maiorana, he confirmed that computer hardware 

is present in the Super Cruise system.  (Deposition of Mario Maiorana, Chief 

Engineer – Super Cruise and Advanced Automotive Driving, General Motors, on 

August 7, 2019 (“Maiorana Dep.”), Appx194-195.  The GM Super Cruise system 

is made up of a series of computer hardware modules just like Micro Mobio sells 

computer hardware modules.  The GM Super Cruise computer hardware modules 

rely on communication computer hardware modules to download maps, provide 

GPS location correction, and connect with a GM centralized server and would not 

be able to function without the communication computer hardware modules.         

As discussed in detail Mr. Wilson’s expert report below each of the hardware 

listed in the GM goods identification qualifies as computer hardware.   

28. In a vehicle, computer hardware is often referred to as an 
“Electronic Control Unit” (or ECU). These are fully fledged 
computers designed for automotive applications such as controlling
the engine or the airbag system. …Most, if not all, computer hardware 
in vehicles has some level of communications capability allowing 
various parts to communicate data to other ECUs or controllers. 
29. References are sometimes made to “a car computer”, but there is
never simply a single computer in a modern production car. The GM
Super Cruise system as identified in the GM SUPER CRUISE mark
makes use of many different system parts comprising computer
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hardware including a camera (e.g., Camera Image Processing 
Module), a global positioning system (e.g., satellites, GPS receiver), 
radar object detector (e.g., Forward Range Radar, Short Range 
Radars),4. In my opinion, all of these devices are the same as or 
overlap with the term "computer hardware". (Wilson Report, 
Appx670).  

Third, the broad term “global positioning system” is used in GM’s 

goods identification instead of using a more specific term such as GPS receiver. 

A global positioning system is made up of satellites, ground segments, and GPS 

receivers which would certainly qualify as including “computer 

hardware” (Wilson Report, Appx677). In a Request for Admission, GM 

confirmed that the global positioning system includes computer hardware: 

Question: “Admit that the global positioning system of the GM Super Cruise 
System contains computer hardware”. 

GM Response: “…GM admits that the global positioning system used in 
connection with its SUPERCRUISE technology uses computer hardware…”. 

Appx64. 

In summary, the cameras, ultrasonic sensors, global positioning system, and 

radar object detectors as called out in GM’s goods description would not operate 

without a CPU, memory and an input/output device and thus qualify under any 

definition, including the Board’s, of “computer hardware”. 

2. Computer Software

GM’s goods identification calls out “computer software” with a functional 

statement “for the semi-autonomous driving of motor vehicles”. Appx654. 
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Computer software for semi-autonomous driving of motor vehicles would 

necessarily encompass all types of computer software used in the semi-autonomous 

driving of motor vehicles. In re Linkvest, S.A., 24 U.S.P.Q.2d 1716 (T.T.A.B. 1992). 

There is no limitation on GM’s goods in the GM goods identification which would 

preclude use of the computer software to perform communication functions for use 

in semi-autonomous driving of a vehicle.  Therefore, GM’s computer software may 

be appropriate for any purpose in which computer software is normally employed in 

the operation of semi-autonomous driving of motor vehicles. Micro Mobio’s goods 

identification should be read to include: i) computer software for use in control of 

electronic circuits in data communications; and ii) computer software for use in 

receiving and transmitting signals in data communications. Both of these types of 

computer software would necessarily be used extensively in semi-autonomous 

driving of a motor vehicle and therefore would be encompassed by GM’s 

identification of goods. 

a.  Computer Software for use in control of electronic circuits in 
data communications 

 
Mr. Wilson explained in his expert report the function of software in 

controlling electronic circuits in data communication: 

Control of electronic circuits is the ability to manage or direct the flow 
of electrons through the circuit, often resulting in some information 
being generated or some physical action being performed by the circuit. 
In computer devices, electronic circuits are controlled by computer 
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software. In a vehicle, computer software controls many electronic 
circuits such as controllers, transceivers, and relays for the generation 
and reception of communications signals. Electronic communications 
devices in the vehicle are the same as or overlap with electronic 
circuits…Complex systems, such as communications devices for 
managing the transmissions between the electronic control units which 
operate a semi-autonomous driving system, almost always require 
software for their control and it would be exceedingly unusual for such 
a complex system to not have controlling software. As such, it is my 
expectation that the computer software for the driving of semi-
autonomous vehicles would include the control of transmissions of 
signals between electronic control units and the cameras, ultrasonic 
sensors, global positioning systems and radar object detectors as 
identified in the GM SUPER CRUISE mark, and would be the same as 
or overlap with "computer software for use in control of electronic 
circuits in data communications" as in the identification of goods in the 
[Micro Mobio] SUPER CRUISE mark. (Wilson Rept., ¶32, Appx671-
672). 
 

The Board asserted that “the mere fact that Respondent's goods for the semi-

autonomous driving of motor vehicles may incorporate or use … computer 

software for use in design, simulation and control of electronic circuits, receiving 

and transmitting signals, and modulation, demodulation and media access control 

in voice and data communications does not mean that [GM’s] goods are ‘the 

same as’ Micro Mobio's goods or that the parties' products are related for 

likelihood of confusion purposes…” It is respectfully submitted that the Board 

is incorrect because these communication software functions listed in Micro 

Mobio’s goods identification are the type that are critical to the operation of a 

semi-autonomous driving system and prevalent throughout the system. 

Therefore, the goods in the Micro Mobio and GM goods identifications have a 
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technical relationship.  Using the viable relationship standard, these goods 

should be seen as related. 

b.  Computer Software for use in receiving and transmitting 
signals in data communications 

 
i.  Comparison of GM’s and Micro Mobio’s 

“Computer Software” goods identifications and 
communications within a vehicle 

  
 A computer software (and hardware) standard for receiving and transmitting 

data communications within a vehicle is the controller area network (CAN). 

“Referring specifically to communications in a vehicle, a controller area network 

(CAN) is a common form of communication bus standard used in vehicles for 

transmission of signals along a CAN bus between the electronic control circuits of 

the many subsystems.” (Wilson Rept., ¶30, Appx670). The functions of this 

computer software and how it relates to Registrant’s identification of goods is 

described by Mr. Wilson as follows: 

While it might be possible for one of the dedicated circuits within the 
GM Super Cruise part of the vehicle system to be based entirely on 
hardware, CAN transceivers for sending and receiving signals along a 
CAN, or other data bus, in a vehicle between electronic control units 
are more common... Transceivers for vehicle data buses (usually CAN), 
are quite sophisticated and, to the best of my knowledge, all use software 
control. Therefore, it is my expectation that the computer software for 
the driving of semi-autonomous vehicles would include computer 
software for use in receiving and transmitting signals in data 
communications between electronic control units and the cameras, 
ultrasonic sensors, global positioning systems and radar object 
detectors as identified in the GM SUPER CRUISE mark. (Wilson 
Rept., ¶33, Appx672). 
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In the deposition of GM’s Mr. Maiorana, Mr. Maiorana discussed the internal 

communications in a vehicle with a semi-autonomous driving capability. One of the 

Super Cruise key design elements is the fusion of sensor inputs to generate a virtual 

control path down the center of a lane (i.e., the blue line).  (Maiorana Dep., Appx183-

184). These sensor inputs are communicated from the sensors such as the radar 

detector, ultrasonic sensors, GPS receiver and other sensors to a central module 

which determines the “blue line” upon which the vehicle must be maintained to keep 

the Super Cruise system engaged.  The computer software handling these 

communications are necessary for the operation of the Super Cruise system and are 

not just a minor feature.    

ii.  Comparison of GM’s and Micro Mobio’s 
“Computer Software” goods identifications and 
communications with the outside of the vehicle 

 
For communications outside of a vehicle, radio data communications must 

also be managed by computer software for semi-autonomous driving of motor 

vehicles. (Wilson Rept., ¶34, Appx672). As Mr. Wilson explained in his deposition, 

the air map updates for the Super Cruise system are received wirelessly.  (Wilson 

Rept., ¶36, Appx673). In addition to receiving over-the-air map updates, the GM 

Super Cruise system will constantly receive GPS correction signals to help the 

vehicle operate in semi-autonomous mode (Wilson Rept., ¶35, Appx 672-673).  The 

GM Super Cruise system would not be able to work without the map updates and 
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constant GPS correction signals made possible by computer software for receiving 

and transmitting signals as called out in Micro Mobio’s goods identification.    

3. The Board’s Goods Relatedness Analysis

The Board addresses the computer hardware and computer software in Micro 

Mobio’s goods identification as follows: 

Moreover, the mere fact that Respondent's goods for the semi-
autonomous driving of motor vehicles may incorporate or use 
semiconductors, computer hardware, and/or computer software for use 
in design, simulation and control of electronic circuits, receiving and 
transmitting signals, and modulation, demodulation and media access 
control in voice and data communications does not mean that 
Respondent's goods are "the same as" Micro Mobio's goods or that the 
parties' products are related for likelihood of confusion purposes.  

Appx22-23. The Board then cited to Toro Co. v. ToroHead Inc., 61 USPQ2d 

1164, 1169 (TTAB 2001) and Falk Corp. v. Toro Mfg. Corp., 493 F.2d 1372, 181 

USPQ 462, 467 (CCPA 1974). 

First, the GM SUPER CRUISE goods identification calls out specific 

hardware modules (i.e., cameras, ultrasonic sensors, global positioning system and 

radar object detectors) and computer software for use in the semi-autonomous 

driving of motor vehicles.  A vehicle today is made up of hundreds of computer 

modules and is basically a computer system on wheels.  Similarly, the computer 

hardware and computer software in Micro Mobio’s goods identification would be 

spread throughout a semi-autonomous driving system such as the hardware modules 

and computer software in GM’s goods identification. The facts of the case can be 
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distinguished on this basis from Toro Co. v. ToroHead Inc. and Falk Corp. v. Toro 

Mfg. Corp examples because they both involved products that were on different 

system levels.  In Toro Co. v. ToroHead Inc the goods comparison involved specific 

parts of a hard drive versus lawn mowers or irrigation systems and the like and in 

Falk Corp. v. Toro Mfg. Corp the goods comparison was shaft couplings versus lawn 

care equipment.  Toro Co., 61 USPQ2d at 1169; Falk Corp., 181 USPQ at 467. Both 

of these cases involve comparisons of a minor part of a system to a larger system. 

Unlike both these cases, the products listed in the GM SUPER CRUISE identification 

(i.e., cameras, ultrasonic sensors, global positioning system and radar object 

detectors) are on the same level as computer hardware because they are computer 

hardware. In addition, the type of communication computer software in the Micro 

Mobio goods identification would be the type found throughout the operation of the 

computer software for operating a semi-autonomous vehicle and would be critical to 

its operation.   

 Second, the Board cites to the testimony of Micro Mobio’s Mr. Filipovic that 

Micro Mobio’s connectivity modules could be in “…hundreds, thousands of 

products”. Appx22-23. However, the Board is mistakenly using extrinsic evidence 

here when comparing the relatedness of the goods rather than relying on the language 

of Micro Mobio and GM goods identifications.  See In re Detroit Ath. Co., 903 F.3d 

1297, 128 USPQ2d 1047, 1053 (Fed. Cir. 2018) (noting the impermissibility of an 
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applicant’s attempt to restrict the breadth of the goods or trade channels described 

in the cited registration).  

 Third, when using the proper “viable relationship” standard when comparing 

the Micro Mobio and GM goods identifications, as discussed above, there is found 

both a technological and commercial relationship between the goods. Not only are 

the type of goods in the Micro Mobio goods description found in semi-autonomous 

driving systems, but they are also sold and advertised alongside semi-autonomous 

driving systems in a complementary manner. For example, GM sells communication 

hardware and software used with their SUPER CRUISE semi-autonomous driving 

system as the ONSTAR system and every single sale of a GM vehicle with a SUPER 

CRUISE system has an associated ONSTAR system so that it can receive wireless 

communications. Appx753. Where evidence shows that the goods at issue have 

complementary uses, and thus are often used together or otherwise purchased by the 

same purchasers for the same or related purposes, such goods have generally been 

found to be sufficiently related such that confusion would be likely if they are 

marketed under the same or similar marks. See In re Martin’s Famous Pastry 

Shoppe, Inc., 748 F.2d 1565, 1567, 223 USPQ 1289, 1290 (Fed. Cir. 1984) (holding 

bread and cheese to be related because they are often used in combination and noting 

that “[s]uch complementary use has long been recognized as a relevant consideration 

in determining a likelihood of confusion”); In re Toshiba Med. Sys. Corp., 91 
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USPQ2d 1266, 1272 (TTAB 2009) (holding medical MRI diagnostic apparatus and 

medical ultrasound devices to be related, based in part on the fact that such goods 

have complementary purposes because they may be used by the same medical 

personnel on the same patients to treat the same disease).  

 In conclusion, Micro Mobio’s goods identification and GM’s goods 

identification should be seen as overlapping, identical-in-part, encompassing and/or 

complementary. 

E.  The Board made an error as a matter of law in failing to give the proper 
weight to the extensive third party evidence on the record of prior 
registrations, third party websites and newspaper article usage to show 
that the Micro Mobio and GM goods are complementary 

 
 Third-party registrations that cover a number of different goods or services 

may have probative value to the extent that they may serve to suggest that goods or 

services are of a type that may emanate from a single source, if the registrations are 

based on use in commerce. In re Albert Trostel & Sons Co., 29 USPQ2d 1783, 1785-

86 (T.T.A.B. 1993); In re Mucky Duck Mustard Co., 6 USPQ2d 1467, 1470 n.6 

(T.T.A.B.), aff’d per curiam, 864 F.2d 149 (Fed. Cir. 1988). As explained above, 

Micro Mobio type communication products may be found inside a semi-autonomous 

driving package but also sold alongside it as a separately sold product which would 

allow the semi-autonomous package to continuously, wirelessly communicate with 

the outside world. Both semi-autonomous driving systems and Micro Mobio type 

communication products are promoted together which establishes that GM type 
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goods and Micro Mobio type goods commonly emanate from a single source. Micro 

Mobio introduced into evidence 53 third party registrations that selected for their 

identification of goods both communication (or connectivity) products and semi-

autonomous driving systems for vehicles; 30 third party websites from vehicle 

companies that sell connectivity products and some type of semi-autonomous 

driving system in the same vehicle; and 64 examples of excerpts from newspapers 

and/or magazine articles  showing the use of the words “connected” (or synonyms 

thereto) and “semi-autonomous driving” (or synonyms thereto) together in the same 

acronyms (e.g., CAV), same sentence, same paragraph and/or within a few 

paragraphs of each other.  In footnote 51 of the decision, the Board stated “[w]e 

acknowledge the third-party registrations, websites and articles showing that 

autonomous and semi-autonomous driving systems require a level of connectivity to 

function. This evidence, however, does not support the argument that it is common 

for third-parties to offer both semi-autonomous driving systems and Micro Mobio's 

specific products under the same mark.” Appx25. Other than this terse statement, 

there was no explanation of why this substantive amount of evidence showing the 

complementary nature of the parties’ goods did not have probative value and was 

basically ignored in determining whether Micro Mobio and GM’s goods are 

complementary.  The applicant in Jack Wolfskin Ausrustung Fur Draussen GmbH 

& Co. KGAA v. New Millennium Sports, S.L.U., 797 F.3d 1363, 116 USPQ2d 1129, 
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1136 (Fed. Cir. 2015) presented 26 third party uses or registrations of record to show 

a mark was weak and this was considered voluminous evidence. Micro Mobio 

submitted 53 third party registrations in addition to the other third party website and 

newspaper evidence to show the Micro Mobio goods and GM goods are at least 

complementary and the Board dismissed it in a footnote without a proper 

explanation. In order to “allow effective judicial review, the agency is obligated to 

‘provide an administrative record showing the evidence on which the findings are 

based, accompanied by the agency's reasoning in reaching its conclusions.’ ” 

Synopsys, Inc. v. Mentor Graphics Corp., 814 F.3d 1309, 1322 (Fed. Cir. 2016) 

(quoting In re Sang-su Lee, 277 F.3d 1388, 1342 (Fed. Cir. 2002)); see Lee, 277 F.3d 

at 1342 (“For judicial review to be meaningfully achieved within these strictures, 

the agency tribunal must present a full and reasoned explanation of its decision. The 

agency tribunal must set forth its findings and the grounds thereof, as supported by 

the agency record, and explain its application of the law to the found facts.”). The 

Board, as an administrative agency, must articulate logical and rational reasons for 

its decisions and just mentioning a significant amount of evidence in a footnote that 

is typically used in determining whether goods are complementary does not qualify. 
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F.  The Board used the wrong legal standard in evaluating the channels of 
trade and class of purchasers in the likelihood of confusion test in the case 
of legally identical goods by not adopting the legal presumption that the 
goods travel in the same channels of trade to the same class of purchasers 

 
 Goods and services should be compared as to their respective trade channels 

and class of purchasers based on how they are identified in the application and cited 

registration. Stone Lion Capital, LP, 110 U.S.P.Q.2d at 1162; citing Octocom Sys., 

16 U.S.P.Q.2d 1783. Where the goods are in part legally identical and where both 

goods are unrestricted as to trade channels and class of purchasers (as is the case 

here), it is presumed that the channels of trade and class of purchasers are the same. 

In re Viterra Inc., 101 U.S.P.Q.2d at 1908 (legally identical goods are presumed to 

travel in the same channels of trade to the same class of purchasers). 

GM’s goods are restricted to a particular function (i.e., semi-autonomous driving of 

motor vehicles) but they are unlimited as to channels of trade, class of consumers 

and fields of use. Micro Mobio’s goods are not limited to a particular function for 

computer hardware and in the case of computer software, limited to communication 

functions as discussed above, but are unlimited as to channels of trade, class of 

consumers or fields of use. There are no specific or mutually exclusive limitations 

in the description of goods in either GM’s or Micro Mobio’s registrations.  

Therefore, it should be legally presumed that the channels of trade and class of 

consumers are the same.   
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G. The Board made a factual error by inaccurately evaluating and failing to
give enough weight to the evidence of post-sale confusion

In the discussion of post-sale confusion, the Board made the statement that

“that Petitioner's goods are not auto parts” and this is one of the reasons the decision 

was based on. Appx27. This is a factual error because there is extensive evidence on 

the record that connectivity systems are standard on most vehicle sales today and 

Micro Mobio’s products are specifically sold into the vehicular market. Appx358. 

Therefore there is potential for confusion in the vehicle aftermarket supply and repair 

market. In the car aftermarket (including retrofits), connectivity modules (e.g., 

4G LTE, WiFi) are also sold to replace defective or damaged equipment or 

provide upgrades to older communication systems and GM is a major supplier 

of products in the car aftermarket. (Filipovic Dec., ¶18, Appx361-362). 

H. The Board made a factual error by regarding the extent of potential
confusion to be de minimis

The Board found that the extent of potential confusion to be de minimis based on 

the third and fourth DuPont factors: 

Respondent argues that the potential for confusion is de minimis, given 
that the parties "operate in completely different commercial spaces and 
sell their products through completely different channels of trade, each 
to discriminating customers that typically must go through a lengthy 
process in order to purchase their respective products."73 Essentially, 
Respondent is rearguing the third and fourth DuPont factors. For the 
reasons discussed above, we agree that the potential for confusion is de 
minimis. Accordingly, the twelfth DuPont factor favors Respondent. 
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Appx32. The goods involved here are the type of goods that would be marketed to 

and purchased by at least the same number of purchasers as for GM’s goods because 

the goods (at a minimum) are complementary and every time a semi-autonomous 

driving system is sold, it is accompanied by a connectivity module. Therefore, the 

potential for confusion would be possible in every sale of GM’s products and 

cannot be deemed to be de minimis. Further, the evidence the Board relies on is  

extrinsic evidence in an attempt to limit the goods identification, so there should 

not be a finding under this factor. In addition, the logical extension of the 

Board’s argument is that the trademarks used on these products make no difference 

at all and that even identical marks on identical products will not be likely to cause 

confusion. To reach such a conclusion would be to disregard the marks altogether, a 

proposition which is contrary to the fundamental principles upon which the law of 

trademarks is founded. This factor should be deemed neutral. 

CONCLUSION 

For all the reasons stated above, Micro Mobio submits that the Board erred 

in determining that the GM SUPER CRUISE mark is not likely to cause confusion 

with the Micro Mobio SUPERCRUISE mark. The marks are virtually identical 

and the goods are both technically and commercially related as well as 

meeting the other criteria under the DuPont analysis.  Accordingly, Micro 

Mobio respectfully requests that this Court reverse the Board’s decision and 

sustain the cancellation of the GM SUPER CRUISE mark. 
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Dated: May 5, 2021 Respectfully submitted, 
/s/ Christopher J. Horgan 
Christopher J. Horgan 
ROARK IP 
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San Jose, CA 95126 
Counsel for Appellant 
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This Opinion is Not a 

Precedent of the TTAB 

Mailed: November 30, 2020 

UNITED STATES PATENT AND TRADEMARK OFFICE 

_____ 

Trademark Trial and Appeal Board 

_____ 

Micro Mobio Corporation 
v.  

General Motors LLC 
_____ 

Cancellation No. 92068218 

_____ 

Christopher J. Horgan of Roark IP 

for Micro Mobio Corporation  

Mar\ A. H\de, Anessa OZen Kramer, and Ka·Nea K. Brooks of Honigman Miller 

Schwartz and Cohn LLP for General Motors LLC 

_____ 

Before Wolfson, Heasley and English, Administrative Trademark Judges. 

Opinion by English, Administrative Trademark Judge: 

Respondent, General Motors LLC, owns Registration No. 5387518 for the 

standard character mark SUPER CRUISE registered on the Principal Register for 

´Computer software, cameras, ultrasonic sensors, global positioning system and 
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Cancellation No.  92068218 

- 2 - 

 

radar object detectors for the semi-autonomous driving of motor vehiclesµ in 

International Class 9.1 

Petitioner, Micro Mobio Corporation, petitions to cancel Respondent·s 

Registration No. 5387518, claiming priority and likelihood of confusion under Section 

2(d) of the Trademark Act, 15 U.S.C. § 1052(d), based on prior use and registration of 

the mark SUPERCRUISE for ´Semiconductor devices, computer hardware, and 

computer software for use in design, simulation and control of electronic circuits and 

antenna, receiving and transmitting signals, and modulation, demodulation and 

media access control in voice and data commXnicationsµ in International Class 9.2  

In its answer, Respondent denies the salient allegations in the petition for 

cancellation.3 

For the reasons explained below, we deny the petition for cancellation. 

                                              

1 Issued January 23, 2018 from an application filed June 20, 2016 under Section 1(b) of the 

Trademark Act, later amended to Section 1(a) of the Trademark Act, 15 U.S.C. § 1051(a), 

based on an allegation of first use and first use in commerce on September 25, 2017. 

2 Registration No. 3972396 issued June 7, 2011 under Section 1(a) of the Trademark Act, 15 

U.S.C. § 1051(a), based on a claim of first use and first use in commerce on July 1, 2010; 

renewed. 

3 In its answer, Respondent also pleaded that Petitioner failed to state a claim upon which 

relief can be granted and affirmative defenses of waiver, laches, estoppel, acquiescence and 

unclean hands. 6 TTABVUE 4-5. We deem these defenses waived or forfeited because 

Respondent did not argue failure to state a claim by motion or at trial, nor did Respondent 

argue any affirmative defenses in its trial brief. Alcatraz Media, Inc. v. Chesapeake Marine 
Tours, Inc., 107 USPQ2d 1750, 1753 (TTAB 2013) (affirmative defense not argued in brief 

deemed waived), aff·d mem., 565 F. App·[ 900 (Fed. Cir. 2014); SZiss Watch Int·l Inc. Y. 
Federation of the Swiss Watch Indus., 101 USPQ2d 1731, 1734 n.4 (TTAB 2012) (same). 

  Respondent also alleged ´affirmatiYe defensesµ of no likelihood of confXsion betZeen the 
parties· marks and that Petitioner·s mark is Zeak. We treat these allegations as 

amplifications of Respondent·s denials. 
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I. The Record and Evidentiary Issues 

The record includes Respondent·s inYolYed Registration No. 5387518, by operation 

of Trademark Rule 2.122(b)(1), 37 CFR § 2.122(b)(1), and the pleadings. The parties 

also introduced evidence: 

A. PeWiWiRQeU·V EYideQce 

1. Petitioner·s first and second notices of reliance on third-party 

registrations and printouts from third-party websites;4 

2. Petitioner·s third notice of reliance on a dictionary definition for the 

Zord ´semi-autonomous,µ prosecution histories for applications owned by 

Respondent but not involved in this proceeding, and registrations listed as 

owned by non-party OnStar LLC;5 

3. Petitioner·s foXrth notice of reliance on Respondent·s responses to 
requests for admission, interrogatories and document requests, as well as 

documents Respondent produced in response to certain interrogatories;6 

4. Petitioner·s fifth notice of reliance on Respondent·s motion for a 
protectiYe order and Petitioner·s response thereto;7 

5. Petitioner·s sixth notice of reliance on online newspaper and magazine 

articles and printouts from third-party websites;8 

6. Petitioner·s seventh notice of reliance on online newspaper articles and 

Petitioner·s pleaded registration;9 

                                              
4 32 and 33 TTABVUE. 

5 34 TTABVUE (The definition is in British English so it has little probative value). 

6 35 TTABVUE (confidential); 44 TTABVUE (public version). 

7 36 TTABVUE. 

8 37 TTABVUE. 

9 38 TTABVUE. 
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7. Petitioner·s eighth notice of reliance on the August 7, 2019 discovery 

deposition of Mario Maiorana;10 

8. Declarations of expert witnesses Christopher Wilson and Don V. 

Nguyen, and accompanying exhibits;11 

9. Declaration, with accompanying exhibits, of Zlatko Aurelio Filipovic, a 

Sales and Marketing Lead for Petitioner;12 

10.  Petitioner·s rebXttal notice of reliance on third-party registrations 

issued after the close of Petitioner·s main testimony period.13 

B. ReVSRQdeQW·V EYideQce 

1. Respondent·s first notice of reliance on Petitioner·s responses to reqXests 
for admission, interrogatories and document requests, and the discovery 

depositions and accompanying exhibits of Don V. Nguyen, Christopher K. 

Wilson, and Zlatko Aurelio Filipovic;14 

                                              
10 39 TTABVUE (confidential); 43 TTABVUE (public version). 

11 40 TTABVUE. 

12 41 TTABVUE (confidential) and 42 TTABVUE (public version). 

 During the suspension of proceedings for expert testimony, Petitioner filed trial evidence, 

including the declarations of Filipovic, Wilson and Nguyen. The Board struck the 

declarations and Petitioner·s other eYidence as untimely. 31 TTABVUE. During its reset trial 

period, which closed on November 8, 2019, Petitioner refiled the previously executed 

declarations (Nguyen Declaration, executed December 3, 2018 (40 TTABVUE 171); Wilson 

Declaration, executed December 3, 2018 (40 TTABVUE 28); Wilson Supplemental 

Declaration, executed April 4, 2019 (40 TTABVUE 164), and Filipovic Declaration, executed 

May 28, 2019 (42 TTABVUE 13)).  

 Under Trademark RXle 2.123(a)(1), 37 C.F.R. � 2.123(a)(1), ´a testimon\ affidaYit or 
declaration must be taken³that is, executed³during the assigned testimony period as 

reqXired b\ [Trademark] RXle 2.121(a).µ Robinson v. Hot Grabba Leaf, LLC, 2019 USPQ2d 

149089 (TTAB 2019). The declarations Petitioner filed during trial were not executed during 

Petitioner·s assigned trial period. Respondent, hoZeYer, did not raise this issXe so it has 
waived any objection that the declarations are untimely. See Of Counsel Inc. v. Strictly of 
Counsel Chartered, 21 USPQ2d 1555, 1556 n.2 (TTAB 1991) (´[A]pplicant Zaived its objection 

to the premature taking of the trial deposition, which could have been corrected upon 

seasonable objection.µ). 
13 57 TTABVUE. 

14 49 TTABVUE (public) and 50 (confidential). 
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2. Respondent·s second, third, and fourth notices of reliance on printouts 

from the websites of Respondent, Petitioner and third-parties, online 

articles, and a 2020 brochure for the CT6 Cadillac;15 

3. Declaration of Timothy Gorbatoff, Respondent·s Lead CoXnsel for 
Trademarks and Design Patents;16 

4. Declaration of Mario Maiorana, Respondent·s Chief Engineer for SXper 
Cruise and Active Safety;17 

5. Declaration of Aldo Burrascano, Manager, Product Planning and 

Strategy for Cadillac.18 

C. ReVSRQdeQW·V ObjecWiRQV WR PeWiWiRQeU·V E[SeUW WiWQeVVeV  

Respondent objects to the expert testimony declarations of Christopher Wilson 

and Don Nguyen, arguing that the declarations should be excluded in their entireties. 

With respect to the Wilson declaration, Respondent argues that Mr. Wilson ́ is not 

qualified by knowledge, skill, experience, training or education to provide opinions on 

the relatedness of goods from a trademark perspective.µ19 Respondent further asserts 

that Mr. Wilson·s ´opinions and testimon\ regarding the ¶relatedness· of the parties· 

respective goods are based on faulty methodology and do not even address the correct 

issXeµ becaXse he has focXsed ´e[clXsiYel\ on the technical meanings of the Zords 

contained in the parties· registrations and hoZ those goods and their indiYidXal 

components work from a technological and functional perspectiYeµ and he ´did not 

survey consumers as part of his research and failed even to consider the point of view 

                                              
15 51, 52, and 53 TTABVUE. 

16 54 TTABVUE. 

17 55 TTABVUE. 

18 56 TTABVUE. 

19 Respondent·s Brief, Appendi[ 1, 60 TTABVUE 47. 
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of the consXmer.µ20 Respondent raises similar objections to the Nguyen declaration, 

asserting that Mr. Nguyen is not qualified to give an expert opinion as to whether the 

parties· marks are likel\ to be confXsed, that Mr. Nguyen·s opinions are Xnreliable 

and not based on any consumer survey, and that Mr. NgX\en·s testimon\ is 

irrelevant.21 

Respondent·s objections to the e[pert testimony of Wilson and Nguyen are 

overruled. Petitioner has not offered Mr. Wilson and Mr. Nguyen as expert witnesses 

in trademark law. Rather, Mr. Wilson, a vehicle data and technology consultant in 

the field of connected and automated vehicles, has been offered and is qualified as an 

expert in vehicle telematics. His testimony is relevant to the relatedness of the goods. 

Similarly, Mr. Nguyen, a supervisor at an independent auto body shop with 

responsibilities inclXding ́ Manager, AXtomotiYe Technician, AXto Parts  Purchaser, 

and SerYice Writer,µ22 is qualified as an expert in automotive repair, and his 

testimony is relevant to the relatedness of the parties· trade channels and classes of 

consumers. 

We give the Wilson and Nguyen declarations appropriate weight. It is important 

to note, however, that ́ [Z]e Zill not sXbstitXte the opinion of a Zitness, eYen an e[pert 

Zitness, for oXr eYalXation of the facts.µ Edwards Lifesciences Corp. v. VigiLanz 

Corp., 94 USPQ2d 1399, 1402 (TTAB 2010). Moreover, likelihood of confusion is the 

                                              
20 Id. at 51. 

21 Id. at Appendix 2, pp. 56-59. 

22 40 TTABVUE 168, Nguyen Declaration, Part II, ¶ 1. 
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ultimate question of law to be decided by the Board, not by a witness. Alcatraz Media 

Inc., 107 USPQ2d at 1755 (opinion of e[pert Zitness cannot ́ serve as a substitute for 

the Board·s jXdgment on the legal claims before Xsµ). 

D. The PaUWieV· Confidentiality Designations 

Both parties improperly over-designated evidence as confidential. Petitioner 

designated all of Respondent·s discoYer\ responses and the entiret\ of the Maiorana 

discovery deposition as confidential while Respondent submitted the entire discovery 

deposition of Zlatko Aurelio Filipovic under seal. Although portions of this evidence 

are confidential, much of these materials consist of non-confidential and, in some 

instances, public information. Examples of non-confidential information include 

Respondent·s discoYer\ responses regarding public use of its involved mark and 

articles published on the Internet; Mr. Maiorana·s deposition testimony and 

accompanying exhibits concerning Respondent·s user manual and Internet 

advertising; and Mr. FilipoYic·s aYerments regarding his role in marketing, technical 

support and sales for Petitioner.23 

Board proceedings are designed to be public, and the improper designation of 

materials as confidential thwarts this objective. Edwards Lifesciences Corp., 94 

USPQ2d at 1402. Unless there is a legitimate need for confidentiality, the Board must 

be able to discuss the evidence of record as needed to explain the basis for its decision. 

Id. Accordingly, in this opinion, we treat as confidential only evidence that is clearly 

                                              
23 We emphasize that these are only a few examples of material improperly designated as 

confidential. We fXrther note that other docXments designated ´confidentialµ and 
´confidential attorne\·s e\es onl\µ Zere not filed Xnder seal. 42 TTABVUE 162-167, 228-257. 
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confidential or commercially sensitive. Trademark Rule 2.116(g), 37 C.F.R. § 2.116(g) 

(´The Board may treat as not confidential that material which cannot reasonably be 

considered confidential, notZithstanding a designation as sXch b\ a part\.µ) ; see also 

Noble House Home Furnishings, LLC v. Floorco Enters., LLC, 118 USPQ2d 1413, 

1416 n.21 (TTAB 2016) (´[W]e will treat only testimony and evidence that is truly 

confidential or commercially sensitive as such.µ); Edwards Lifesciences Corp., 94 

USPQ2d at 1402-03 (´Because of the over designation of testimony and evidence by 

the parties, it is not clear to Xs Zhat is intended to be trXl\ ¶Confidential· and 

¶Confidential Attorne\'s E\es Onl\.· Therefore, in rendering oXr decision, Ze Zill not 

be bound by the parties· designation.µ). 

II. Entitlement to Bring a Statutory Cause of Action24 

Entitlement to bring a statutory cause of action is a threshold issue in every inter 

partes case. See Empresa Cubana Del Tabaco v. Gen. Cigar Co., 753 F.3d 1270, 111 

USPQ2d 1058, 1061-62 (Fed. Cir. 2014); Lipton Indus., Inc. v. Ralston Purina Co., 

670 F.2d 1024, 213 USPQ 185, 187-89 (CCPA 1982); Bell·s BreZer\, Inc. Y. InnoYation 

Brewing, 125 USPQ2d 1340, 1344 (TTAB 2017). To establish entitlement to bring a 

statutory cause of action under Section 14 of the Trademark Act, Petitioner must 

                                              
24 Our decisions have previously analyzed the requirements of Sections 13 and 14 of the 

Trademark Act, 15 U.S.C. §§ 1063-64, Xnder the rXbric of ́ standing.µ MindfXl of the SXpreme 
CoXrt·s direction in Le[mark Int·l, Inc. Y. Static Control Components, Inc., 572 U.S. 118, 125- 

26 (2014), we now refer to this inquiry as entitlement to bring a statutory cause of action. 

Despite the change in nomenclature, our prior decisions and those of the Federal Circuit 

interpreting Sections 13 and 14 remain equally applicable. See Corcamore, LLC v. SFM, LLC, 

978 F.3d 1298, 2020 USPQ2d 11277, 4 (Fed. Cir. 2020) (´Ze discern no meaningfXl, 
substantive difference between the analytical frameworks expressed in Lexmark and 

Empresa Cubana«.µ). 
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demonstrate a real interest in the proceeding and a reasonable belief of damage. 

Australian Therapeutic Supplies Pty. Ltd. v. Naked TM, LLC, 965 F.3d 1370, 2020 

USPQ2d 10837 at *3 (Fed. Cir. 2020); see also Empresa Cubana, 111 USPQ2d at 

1162; Coach Servs., Inc. v. Triumph Learning LLC, 668 F.3d 1356, 101 USPQ2d 1713, 

1727 (Fed. Cir. 2012); Ritchie v. Simpson, 170 F.3d 1092, 50 USPQ2d 1023, 1025 (Fed. 

Cir. 1999). A ´real interestµ is a ´direct and personal stakeµ in the oXtcome of the 

proceeding. Ritchie v. Simpson, 50 USPQ2d at 1026. 

Petitioner submitted a Trademark Electronic Search System (TESS) printout 

showing that its pleaded registration is subsisting and owned by Petitioner.25 

Accordingly, Petitioner has established its entitlement to bring a statutory cause of 

action under Section 14 of the Trademark Act. Cunningham v. Laser Golf Corp., 222 

F.3d 943, 55 USPQ2d 1842, 1844 (Fed. Cir. 2000); L.C. Licensing Inc. v. Berman, 86 

USPQ2d 1883, 1887 (TTAB 2008); Barbara·s Baker\ Inc. Y. Landesman, 82 USPQ2d 

1283, 1285 (TTAB 2007). 

III. Priority and Likelihood of Confusion 

To prevail on its Section 2(d) claim, Petitioner must prove priority and likelihood 

of confusion by a preponderance of the evidence. Cunningham v. Laser Golf, 55 

USPQ2d at 1844; Hydro-Dynamics Inc. v. George Putnam & Co., 811 F.2d 147, 1 

USPQ2d 1772, 1773 (Fed. Cir. 1987).  

                                              
25 Petitioner·s SeYenth Notice of Reliance, 38 TTABVUE 34-35. 
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A. Priority 

The filing date of the application that matXred into Petitioner·s pleaded 

registration precedes the June 20, 2016 filing date of the application that matured 

into Respondent·s inYolYed registration, and Respondent has admitted that it did not 

make any use of its mark before Petitioner filed its underlying application.26 

Accordingly, Petitioner has priority in its pleaded SUPERCRUISE mark for the goods 

identified in the pleaded registration. See, e.g., Calypso Tech. Inc. v. Calypso Capital 

Mgmt. LP, 100 USPQ2d 1213, 1219-20 (TTAB 2011) (petitioner·s priorit\ established 

based on filing date of the underlying application which matured into its pleaded 

registration). 

B. Likelihood of Confusion 

Our determination under Section 2(d) is based on an analysis of all of the 

probative evidence of record bearing on a likelihood of confusion. In re E. I. DuPont 

de Nemours & Co., 476 F.2d 1357, 177 USPQ 563, 567 (CCPA 1973) (´DuPontµ); see 

also In re Majestic Distilling Co., 315 F.3d 1311, 65 USPQ2d 1201, 1203 (Fed. Cir. 

2003). We consider each DuPont factor for which there is evidence and argument. See, 

e.g., In re Guild Mortg. Co., 912 F.3d 1376, 129 USPQ2d 1160, 1162-63 (Fed. Cir. 

2019); M2 SoftZare, Inc. Y. M2 Commc·ns., Inc., 450 F.3d 1378, 78 USPQ2d 1944, 

1947 (Fed. Cir. 2006); ProMark Brands Inc. v. GFA Brands, Inc., 114 USPQ2d 1232, 

                                              

26 Petitioner·s FoXrth Notice of Reliance, 35 TTABVUE 15-16 (improperly filed as 

confidential), Respondent·s responses to Requests for Admissions 2 and 3. 
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1242 (TTAB 2015) (´While Ze haYe considered each factor for Zhich Ze haYe 

evidence, Ze focXs oXr anal\sis on those factors Ze find to be releYant.µ). 

 In any likelihood of confusion analysis, two key considerations are the similarities 

between the marks and the similarities between the goods. See In re Chatam Int·l 

Inc., 380 F.3d 1340, 71 USPQ2d 1944, 1945-46 (Fed. Cir. 2004); Federated Foods, Inc. 

v. Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976) (´The 

fundamental inquiry mandated by § 2(d) goes to the cumulative effect of differences 

in the essential characteristics of the goods and differences in the marks.µ). We 

discuss these and the other relevant DuPont factors below.  

1. Similarity or Dissimilarity of the Marks 

We compare the similarity or dissimilarity of the marks in their entireties as to 

appearance, sound, connotation and commercial impression. Stone Lion Capital 

Partners, LP v. Lion Capital LLP, 746 F.3d 1317, 110 USPQ2d 1157, 1160 (Fed. Cir. 

2014); DuPont, 177 USPQ at 567. The parties· marks are identical e[cept for the space 

in Respondent·s mark betZeen the Zords SUPER and CRUISE, Zhich is 

inconsequential. Mini Melts, Inc. v. Reckitt Benckiser LLC, 118 USPQ2d 2464, 1470 

(TTAB 2016) (MINI MELTS essentially identical to MINIMELTS); Seaguard Corp. 

Y. SeaZard Int·l, Inc., 223 USPQ 48, 51 (TTAB 1984) (SEAGUARD and SEA GUARD 

´are, in contemplation of laZ, identicalµ). Accordingly, the similarity between the 

parties· marks Zeighs heaYil\ in faYor of finding a likelihood of confXsion. Respondent 

does not argue otherwise. 
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2. Strength of Petitioner·s Mark 

We next assess both the conceptXal strength of Petitioner·s mark, based on the 

nature of the mark itself, and the commercial strength of the mark based on consumer 

recognition. In re Chippendales USA Inc., 622 F.3d 1346, 96 USPQ2d 1681, 1686 (Fed. 

Cir. 2010) (´A mark·s strength is measXred both b\ its conceptXal strength 

(distinctiYeness) and its marketplace strength (secondar\ meaning).µ). 

In determining the conceptual strength of Petitioner·s mark, ´Ze eYalXate its 

intrinsic nature, that is, where it lies along the generic-descriptive-suggestive-

arbitrar\ (or fancifXl) continXXm of Zords.µ In re Davia, 110 USPQ2d 1810, 1815 

(TTAB 2014). Petitioner argXes that its ́ mark SUPERCRUISE is arbitrar\ and bears 

no relation to Petitioner·s identified goods«. [T]he mark Zas chosen becaXse 

Petitioner·s [sic] ¶liked the sound of the mark and the mark did not have any meaning 

in relation to the electronic, control and commXnication prodXct field.·µ27  

Because Petitioner·s mark is registered on the Principal Register ZithoXt a 

showing of acquired distinctiveness under Section 2(f) of the Trademark Act, 15 

U.S.C. � 1052(f), Ze mXst presXme that Petitioner·s mark is inherentl\ distinctiYe. 

New Era Cap Co. v. Pro Era LLC, 2020 USPQ2d 10596, *10 (TTAB 2020) (´Opposer·s 

mark is inherently distinctive as evidenced by its registration on the Principal 

Register without a claim of acquired distinctiveness under Section 2(f) of the 

Trademark Act.µ); Tea Board of India v. Republic of Tea, Inc., 80 USPQ2d 1881, 1889 

(TTAB 2006) (same). We do not agree, however, that the mark is arbitrary for 

                                              
27 Petitioner·s Brief, 59 TTABVUE 34 (qXoting FilipoYic Declaration, 42 TTABVUE 7, ¶ 11). 
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Petitioner·s goods. The Zord ´crXiseµ means ´to moYe or proceed speedil\, smoothl\ 

or effortlessl\.µ28 The Zord ́ sXperµ is sXperlatiYe meaning ́ of high grade or qXalit\µ; 

´Yer\ large or poZerfXlµ; ́ e[hibiting the characteristics of its t\pe to an extreme or 

e[cessiYe degree.µ29 Petitioner·s mark SUPERCRUISE is therefore highly suggestive 

of Petitioner·s goods, suggesting that they facilitate the extremely quick and smooth 

receipt and transfer of signals, control of electronic circuits, and the modulation, 

demodulation and media access control in voice and data communications. 

Accordingl\, Petitioner·s mark is not as inherently strong as an arbitrary or fanciful 

mark. 

Commercial strength or fame is the extent to which the relevant public recognizes 

a mark as denoting a single source. See also Tea Bd. of India, 80 USPQ2d at 1889. 

Fame, if it exists, plays a dominant role in the likelihood of confusion analysis because 

famous marks enjoy a broad scope of protection or exclusivity of use. A famous mark 

has extensive public recognition and renown. Bose Corp. v. QSC Audio Prods. Inc., 

293 F.3d 1367, 63 USPQ2d 1303, 1305 (Fed. Cir. 2002); Recot Inc. v. M.C. Becton, 54 

                                              
28 We take judicial notice of the dictionary definition of ´crXise.µ Merriam-Webster online 

dictionary, last visited November 23, 2020 at https://www.merriam-webster.com/dictionary/ 

cruise. The Board may take judicial notice of dictionary definitions, University of Notre Dame 
du Lac v. J.C. Gourmet Food Imp. Co., 213 USPQ 594, 596 (TTAB 1982), aff·d, 703 F.2d 1372, 

217 USPQ 505 (Fed. Cir. 1983), including online dictionaries that exist in printed format or 

regular fixed editions. In Venice New York, Inc., 259 F.3d 1346, 59 USPQ2d 1778 (Fed. Cir. 

2001). 

29 We take jXdicial notice of the dictionar\ definition of ´sXper.µ Merriam-Webster online 

dictionary, last visited November 23, 2020 at https://www.merriam-

webster.com/dictionary/super.  
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USPQ2d at 1897; Kenner Parker Toys, Inc. v. Rose Art Indus., Inc., 963 F.2d 350, 22 

USPQ2d 1453, 1456 (Fed. Cir. 1992).  

Commercial strength may be measured indirectly by the volume of sales and 

advertising expenditures of the goods, the length of time the mark has been in use, 

widespread critical assessments and notice by independent sources of the goods 

identified by the mark as well as the general reputation of the goods. Bose Corp. v. 

QSC Audio Prods., 63 USPQ2d at 1305 (recognizing that strength of a mark may be 

measured by sales and advertising figures); Tao Licensing, LLC v. Bender Consulting 

Ltd., 125 USPQ2d 1043, 1056 (TTAB 2017). To support the assertion that its mark is 

commercially strong, Petitioner introduced (under seal) sales and marketing 

expenses for its SUPERCRUISE products from 2010-2018.30 In addition, Petitioner 

points to the continuous use of its mark since 2010 and ´promotional effortsµ 

consisting of ́ emplo\ees regXlarl\ attend[ing] trade shoZs seeking neZ bXsiness and 

contact[ing] potential customers with products containing the SUPERCRUISE 

mark.µ31 Petitioner·s sales and advertising figures, standing alone, are not 

particularly impressive and Petitioner has not introduced any market share evidence 

that would provide context regarding its sales revenue and advertising expenditures. 

Moreover, the promotional efforts Petitioner has described are modest. 

For these reasons, we find that the strength of Petitioner·s mark is neutral in the 

likelihood of confusion analysis. 

                                              
30 Filipovic Declaration, 41 TTABVUE 7-8, ¶ 12. 

31 Petitioner·s Brief, 59 TTABVUE 34-35. 
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3. Similarity or Dissimilarity of the Goods 

Goods need not be identical or even competitive to find a likelihood of confusion. 

See On-line Careline Inc. v. Am. Online Inc., 229 F.3d 1080, 56 USPQ2d 1471, 1475 

(Fed. Cir. 2000); Recot, Inc. v. Becton, 214 F.3d 1322, 54 USPQ2d 1894, 1898 (Fed. 

Cir. 2000). But the evidence must establish that the goods are related in some 

manner, or the conditions surrounding their marketing are such, that they could be 

encountered by the same purchasers under circumstances that could give rise to the 

mistaken belief that the goods come from a common source. Coach Servs., 101 

USPQ2d at 1722 (quoting 7-Eleven Inc. v. Wechsler, 83 USPQ2d 1715, 1724 (TTAB 

2007)). 

We must base our comparison of the goods on the identifications in the parties· 

registrations. See Stone Lion, 110 USPQ2d at 1162; Octocom Sys., Inc. v. Houston 

Comput. Servs., Inc., 918 F.2d 937, 16 USPQ2d 1783, 1787 (Fed. Cir. 1990). The 

parties disagree aboXt hoZ to interpret Petitioner·s identification of goods , namely: 

Semiconductor devices, computer hardware, and computer software for 

use in design, simulation and control of electronic circuits and antenna, 

receiving and transmitting signals, and modulation, demodulation and 

media access control in voice and data communications. 

 

Petitioner asserts that the commas after ´semicondXctor deYicesµ and ´compXter 

hardZareµ shoXld be treated as semi-colons, so that the qXalif\ing langXage ´in Yoice 

and data commXnicationsµ at the end of the identification applies only to the 

computer software description as follows: 

x Semiconductor devices; 

x Computer hardware; and 
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x Computer software for use in design, simulation and control of electronic 

circuits and antenna, receiving and transmitting signals, and modulation, 

demodulation and media access control in voice and data communications. 

Respondent argues that because the identification uses commas instead of 

semicolons, the qXalif\ing langXage ´in Yoice and data commXnicationsµ applies 

equally to ´semicondXctor deYices,µ ́ compXter hardZare,µ and ´compXter softZareµ 

so that the identification reads: 

x Semiconductor devices for use in voice and data communications; 

x Computer hardware for use in voice and data communications; and 

x Computer software for use in design, simulation and control of electronic 

circuits and antenna, receiving and transmitting signals, and modulation, 

demodulation and media access control in voice and data communications. 

The pXnctXation in Petitioner·s identification of goods creates ambigXit\ as to the 

scope of the identification. If Petitioner intended that ´in voice and data 

commXnicationsµ appl\ onl\ to ´compXter softZare,µ the better practice would have 

been to use semicolons in the identification. See In re C.H. Hanson Co., 116 USPQ2d 

1351, 1355 (TTAB 2015) (citing In re MidZest Gaming & Entm·t LLC, 106 USPQ2d 

1163, 1166 & n.4 (TTAB 2013) (finding that semicolon separated services into discrete 

categories)); TRADEMARK MANUAL OF EXAMINING PROCEDURE (TMEP) § 1402.01(a) 

(Oct. 2018) (advising that ´commas shoXld be Xsed in the identification to separate 

items in a particular category of goods or servicesµ and semicolons ́ shoXld generall\ 

be Xsed to separate distinct categories of goods or serYices Zithin a single classµ). But 
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the use of semicolons is not mandatory,32 and commas are used in the English 

language to separate items in a list. So it is reasonable to construe the commas after 

´semicondXctor deYicesµ and ´compXter hardZareµ as separating these goods from 

´compXter softZare for Xse in « Yoice and data commXnications.µ This interpretation 

is supported by the fact that ´semicondXctor deYicesµ and ´compXter hardZareµ are 

acceptable identifications of goods standing alone, Zhereas ́ compXter softZareµ is an 

indefinite identification that generally must specify the function or purpose of the 

software and field of use. U.S. PATENT AND TRADEMARK OFFICE ACCEPTABLE 

IDENTIFICATION OF GOODS AND SERVICES MANUAL; TMEP § 1402.03(d). For these 

reasons, and becaXse Ze mXst constrXe Petitioner·s identification of goods in 

Petitioner·s faYor, Ze adopt Petitioner·s reading of the identification of goods. Tuxedo 

Monopoly, Inc. v. General Mills Fun Grp., 648 F.2d 1335, 209 USPQ 986, 988 (CCPA 

1981) (´[T]he description [of goods] must be construed most favorably to the opposing 

prior user.µ); see also In re C.H. Hanson, 116 USPQ2d at 1355 (´To the extent that 

Registrant·s Xse of a comma rather than a semicolon creates ambigXit\ as to the scope 

of the identification of goods « we must resolve any doubt in favor of the registrant, 

given the presumptions afforded the registration under Section 7(b), 15 U.S.C. 

§ 1057.µ). 

                                              
32 The TMEP sets forth gXidelines and procedXres folloZed b\ e[amining attorne\s; it ´does 
not have the force and effect of laZ[.]µ West Florida Seafood Inc. v. Jet Rests. Inc., 31 USPQ2d 

1660, 1664 n.8 (Fed. Cir. 1994). 
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Petitioner argXes that the parties· goods ´are identical, identical in part and/or 

encompassing.µ33 More specifically, Petitioner asserts that ´each of the electronic 

deYicesµ in Respondent·s identification, namely, cameras, ultrasonic sensors, global 

positioning s\stem, and radar object detectors ´ma\ be either consideredµ 

semiconductor devices or computer hardware or ´the\ encompassµ semicondXctor 

devices or computer hardware.34  In support of this position, Petitioner cites to the 

testimony of its expert Christopher Wilson: 

A semiconductor device is any device made from semiconductors and 

utili]ing their abilit\ to perform as both condXctors and insXlators«. To 

the best of my knowledge, any computer hardware, or any electronic 

deYice that can operate ¶compXter softZare·, and that is Xsed in 
production automobiles today (including semiautonomous vehicles), are 

the same as, or at least encompass, semiconductor devices including 

cameras, ultrasonic sensors, global positioning systems and radar object 

detectors as identified in the GM SUPER CRUISE mark. In addition, 

many of the electronic devices used for internal communications in a 

vehicle will also use semiconductor devices.  

 

The GM Super Cruise system as identified in the GM SUPER CRUISE 

mark makes use of many different system parts comprising computer 

hardware including a camera (e.g., Camera Image Processing Module), 

a global positioning system (e.g., satellites, GPS receiver), [and] radar 

object detector (e.g., Forward Range Radar, Short Range Radars). In my 

opinion, all of these devices are the same as or overlap with the term 

´compXter hardZareµ.35 

 

Petitioner also points to Respondent·s admissions, in response to requests for 

admission, that Respondent·s cameras, Xltrasonic sensors, global positioning s\stem, 

                                              
33 Petitioner·s Brief, 59 TTABVUE 16. 

34 Id. at 16-17. 

35 Wilson Declaration, 40 TTABVUE 12-13, ¶¶ 26, 27, 29 (internal footnote omitted). 
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and radar object detectors ´Xse semicondXctor deYicesµ and Respondents· cameras 

and global positioning systems ́ Xse compXter hardZare.µ36 

Petitioner further relies on Mr. Wilson·s testimon\ to assert that the parties· 

software products are related:  

[I]t is my expectation that the computer software for the driving of semi-

autonomous vehicles would include the control of transmissions of 

signals between electronic control units and the cameras, ultrasonic 

sensors, global positioning systems and radar object detectors as 

identified in the GM SUPER CRUISE mark, and would be the same as 

or oYerlap Zith ¶compXter softZare for Xse in control of electronic circXits 
in data commXnications· as in the identification of goods in the MM 

SUPERCRUISE mark. 

 

[I]t is my expectation that the computer software for the driving of semi-

autonomous vehicles would include computer software for use in 

receiving and transmitting signals in data communications between 

electronic control units and the cameras, ultrasonic sensors, global 

positioning systems and radar object detectors as identified in the GM 

SUPER CRUISE mark. 

 

[I]n the various data communications devices used in conjunction with 

the GM Super Cruise system (OnStar 4G cellular communications, GPS 

reception), there is software control of the communications devices, 

including modulation, demodulation and media access control. To the 

best of my knowledge, all communications devices with this level of 

sophistication utilize computer hardware and computer software. 

Specifically, they use software to control the modulation and 

demodulation of signals, and for media access control. These devices all 

provide data communications.37 

 

Mr. Wilson·s assertion that ´[a] semicondXctor deYice is an\ deYice made from 

semiconductors and utilizing their ability to perform as both conductors and 

                                              
36 Petitioner·s FoXrth Notice of Reliance, 35 TTABVUE 24-29 (improperly filed as 

confidential), Respondent·s responses to Requests for Admission Nos. 52, 53, 54, 55, 57, and 

59. 

37 Wilson Declaration, 40 TTABVUE 15, ¶¶ 32-33. 
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insXlatorsµ38 is an egregious overgeneralization that does not comport with the plain 

meaning of the word ́ semicondXctorµ defined as:39 

 ´a substance, as germanium or silicon, whose conductivity is poor at low 

temperatures but is improved by minute additions of certain substances or by 

the application of heat, light, or voltage: used in transistors, rectifiers.µ 
  

´a sXbstance that can act as an electrical condXctor or insXlator depending on 
chemical alterations or external conditions.µ 
 

None of Respondent·s goods fall Zithin these definitions. See Electronic Data Sys. 

Corp. v. EDSA Micro Corp., 23 USPQ2d 1460, 1463 (TTAB 1992) (´[T]he issue of 

whether or not two products are related does not revolve around the question of 

whether a term can be used that describes them both, or whether both can be 

classified Xnder the same general categor\.µ). 

Similarl\ XnconYincing is Mr. Wilson·s assertion that Respondent·s cameras, 

ultrasonic sensors, global positioning system, and radar object detectors for the semi-

autonomous driving of motor vehicles ´are the same as or oYerlap Zith the term 

¶compXter hardZare·µ becaXse the goods are comprised of compXter hardZare. These 

goods do not fit within the plain meaning of ´computer hardware,µ namely, the 

´ph\sical elements of a compXter « generall\ diYided into the central processing Xnit 

(CPU), main memory (or random-access memor\, RAM), and peripherals,µ Zhich 

                                              
38 Id. at 12, ¶ 26. 

39 We take jXdicial notice of the definitions of ́ semicondXctor.µ Collins Dictionary, last visited 

November 17, 2020, www.collinsdictionary.com/dictionary/english/semiconductor. 
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encompasses keyboards, display monitors, printers, disk drives, network connections 

and scanners.40  

Moreover, the mere fact that Respondent·s goods for the semi-autonomous driving 

of motor vehicles may incorporate or use semiconductors, computer hardware, and/or 

computer software for use in design, simulation and control of electronic circuits, 

receiving and transmitting signals, and modulation, demodulation and media access 

control in voice and data communications does not mean that Respondent·s goods are 

´the same asµ Petitioner·s goods or that the parties· prodXcts are related for likelihood 

of confusion purposes. See Toro Co. v. ToroHead Inc., 61 USPQ2d 1164, 1169 (TTAB 

2001) (´It ZoXld be Xntenable to find that the parties· goods are related merel\ 

because applicant sells parts for computer hard drives that would be sold to hard 

drive manufacturers to be used in hard drives that would in turn be sold to computer 

manufacturers to be incorporated into computers that would eventually be sold by 

opposer as part of its compXteri]ed irrigation s\stems.µ); Falk Corp. v. Toro Mfg. 

Corp., 493 F.2d 1372,  181 USPQ 462, 467 (CCPA 1974) (´Toro cannot prevail merely 

on the groXnd that ¶rubber element shaft couplings· may be contained in some of its 

machines.µ). As Mr. Filipovic, a Sales and Marketing Lead for Petitioner testified, 

Petitioner·s ´connectiYit\ modXles «could be in hundreds, thousands of products, 

                                              
40 Encyclopedia Britannica.com, last visited November 17, 2020, www.britannica.com/

technology/computer/Supercomputer#ref829455. The Board may take judicial notice of 

encyclopedias and other standard reference works. See, e.g., In re Mr. Recipe, LLC, 118 

USPQ2d 1084, 1087 n.3 (TTAB 2016); In re White Jasmine LLC, 106 USPQ2d 1385, 1392 

n.24 (TTAB 2013).  
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lamps, seats, cushions, glasses with headphones, something built with the speakers 

in for the Zireless connectiYit\, BlXetooth, GPS, the radar, an\thing.µ41 Accordingly, 

the mere fact that Petitioner·s goods ma\ be incorporated into Respondent·s goods or 

have an application in motor vehicle connectivity is not, in itself, a sufficient basis for 

finding the parties· goods related.42 

 Petitioner argues in the alternative that its ´computer software for use « in 

receiving and transmitting signals « in voice and data communicationsµ is 

complementary to Respondent·s SUPER CRUISE goods because such goods require 

a connectivity platform to operate.43 Respondent·s ́ connected platform,µ OnStar, is 

integral to the operation of Respondent·s goods as explained on Respondent·s Zebsite 

at Cadillac.com:44  

New owners of 2018 and 2019 models receive the Super Cruise package, 

which includes 3 years of OnStar to support functionality. To continue 

Super Cruise functionality after the 3-year Super Cruise package ends, 

an OnStar plan must be purchased. 

 

OnStar uses fourth generation long-term evolution cellular technology (4G LTE) ́ for 

multiple things, GPS correction, map updates, as well as data uploads as well as data 

uploads back to [Respondent·s] office server.µ45 For e[ample, ´[m]ap updates are 

                                              
41 Filipovic Discovery Deposition, 50 TTABVUE 32, 113:3-115:3; Id. at 26, 93:1-17.  

42 Mr. Filipovic testified that Petitioner has sought patent protection for and ´spent a 
significant amount of money, time and effort Zorking on Yehicle connectiYit\ technolog\.µ 
Filipovic Declaration, 42 TTABVUE 12, ¶ 19. 

43 Maiorana Discovery Deposition, 39 TTABVUE 15, 11:6-7 (´SXper CrXise reqXires the 
OnStar package to fXnction.µ) see also id. at 79, Ex. 4 consisting of printouts from the 

Cadillac.com website. 

44 Id. at 15, 11:6-12. 

45 Id. at 14, 10:8-10, 11:13-15. 
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received over-the-air Zith the 4G LTE, and then « [t]he modXle that receiYes the 

maps will communicate to the module that needs the map via the Wi-Fi.µ46  

Petitioner attempts to equate its computer software for use in receiving and 

transmitting signals in voice and data communications to Respondent·s OnStar 

system.47 OnStar, however, is a telecommunications system comprising many parts.48 

Petitioner acknowledges that its computer software for use in receiving and 

transmitting signals in voice and data communications is ´for use in connectivity 

products.µ49 Goods are not complementary because one product is incorporated as a 

part in another product. Rather, complementary goods are those that are likely to be 

purchased and used together by the same purchasers. In re Sela Prods., LLC, 107 

USPQ2d 1580, 1587 (TTAB 2013) (surge protectors, wall mounts and brackets 

complementary goods because purchasers are likely to encounter both during course 

of purchasing a television, audio or home theater system); In re Toshiba Med. Sys. 

Corp., 91 USPQ2d 1266, 1271 (TTAB 2009) (´When Ze consider that applicant·s and 

registrant·s goods are medical diagnostic eqXipment that can originate from the same 

source (applicant itself is a source of both types of equipment), that can be purchased 

                                              
46 Id. at 24, 20:12-18; see also id. at 112, Exhibit 6. 

47 Petitioner·s Brief, 59 TTABVUE 25 (´Both of OnStar·s 4G LTE and WiFi connectiYit\ 
systems are encompassed within Petitioner·s identification of goods.µ). 
48 We take jXdicial notice that ´[e]ach telecommXnication s\stem consists of three basic 
elements: a transmitter that takes information and converts it to a signal[;] a transmission 

medium over which the signal is transmitted[; and] a receiver that receives the signal and 

converts it back into usable information.µ New World Encyclopedia at 

www.newworldencyclopedia.org/entry/Telecommunication (last visited November 19, 2020). 

49 Petitioner·s Brief, 59 TTABVUE 10 (emphasis added); See also id. at 7-8 (´Petitioner·s 
SUPERCRUISE branded electronic, control and communication products improve 

¶connectiYit\· in YarioXs t\pes of prodXcts inclXding Yehicle applications.µ). 
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by the same facilities, and that are used on the same patients to treat the same 

disease b\ the same ph\sician, Ze conclXde that these goods are related.µ). The record 

reflects no such relationship here. 

In sum, Petitioner·s argXments focus on the ´technological relationshipµ between 

the parties· goods based on the internal architectXre of Respondent·s SUPER CRUISE  

goods and the OnStar system.50 In analyzing likelihood of confusion, however, we 

must consider whether the conditions surroXnding the marketing of the parties· goods 

are such that they could be encountered by the same purchasers under circumstances 

that could give rise to the mistaken belief that the goods come from a common source. 

Hewlett-Packard Co. v. Packard Press Inc., 281 F.3d 1261, 62 USPQ2d 1001, 1003-04 

(Fed. Cir. 2002); see also In re Rexel, Inc., 223 USPQ 830, 831 (TTAB 1984). The 

evidence here simply does not demonstrate that the same consumers would purchase 

the parties· goods or otherwise encounter the goods in such a way that we can find 

them related for purposes of a likelihood of confusion analysis.51 For these reasons, 

we find that the second DuPont factor weighs strongly against a finding of likely 

confusion. 

                                              
50 ́ Without a communication signal, the semi-autonomous system would not operate properly 

and an\more of a technological relationship coXld not be imagined.µ Petitioner·s Rebuttal 

Brief, 62 TTABVUE 10. 

51 We acknowledge the third-party registrations, websites and articles showing that 

autonomous and semi-autonomous driving systems require a level of connectivity to function. 

This evidence, however, does not support the argument that it is common for third-parties to 

offer both semi-aXtonomoXs driYing s\stems and Petitioner·s specific prodXcts Xnder the 
same mark. 
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4. Similarity or Dissimilarity of the Trade Channels and Classes of 

 Consumers 

Petitioner sells its products primarily to original equipment manufacturers, 

original design manufacturers and replacement market suppliers in the ´wireless 

communication connectivity space.µ52 ´CompXter hardZareµ also ma\ floZ to end 

users of computers. 

Respondent·s prodXcts flow to consumers of automobiles. Auto manufacturers like 

Respondent typically manufacture parts for use in their own cars, which are sold  

through their own dealerships to car buyers. Respondent·s automotive parts may also 

travel to car buyers as components of cars purchased through used-car dealerships. 

Another market for Respondent·s parts ZoXld be independent auto repair businesses.  

Petitioner takes the position that confXsion betZeen the parties· goods is likel\ to 

occur among persons who repair automobiles. In support of this position, Petitioner 

submitted the declaration of Mr. Nguyen, the supervisor of an auto body shop, who 

testified that: 

1. Businesses inYolYed in car repair ́ Zill encoXnter on a dail\ basis both Yehicle 
systems (e.g. semi-autonomous driving systems) and discrete system parts 

while performing maintenance and/or repair on Yehicles.µ53  

 

2. ´As Zith man\ « car repair and pXrchasing indiYidXals « I freqXentl\ Xse the 
ALLDATA Repair and ProDemand software databases in the performance of 

my duties and find them to be very reliable. These databases have an extensive 

symptom and diagnostic task database that helps me to quickly order parts; 

repair software that helps me to prepare time estimates for each repair job; 

and gives me access to repair manuals, repair procedures, diagnostic help, 

provide specifications for parts, electrical components, modules, control units, 

                                              

 

53 Nguyen Declaration, 40 TTABVUE 169, Part IV, ¶ 3. 
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electrical diagrams, and/or technical service bulletins for common repair 

issXes.µ54 

 

3. In the process of repairing a car ´I freqXentl\ come across the names of man\ 
vehicular systems and system parts while diagnosing the problem and 

ordering up repair parts. In a typical data sheet from ALLDATA or ProDemand 

databases, there will be the vehicle name, the name of the vehicle system being 

worked on and the system part.µ55 

 

4. ´If I was working on a semi-autonomous driving system like the GM Super 

Cruise system and I saw a system part with the same name as the semi-

autonomous driving system, I would likely be confused as to the source of the 

system part.µ56  

 

Petitioner·s SUPERCRUISE prodXcts, hoZeYer, are not aXtomotiYe parts , nor 

does Petitioner directl\ ́ make an\ s\stems for cars that are branded SXperCrXise.µ57  

Moreover, Mr. Nguyen testified that the names of non-car manufacturers would not 

appear in the ALLDATA or ProDemand databases.58 To the e[tent Petitioner·s 

products may be incorporated into automotive parts, Mr. Filipovic, a Sales and 

Marketing Lead for Petitioner, testified that he didn·t ´thinkµ Petitioner·s mark 

ZoXld appear in an oZner·s manXal for a car.59 He also testified that he was not aware 

of any instances where Petitioner·s mark appears in data sheets related to fi[ing 

cars.60 This is not surprising, giYen that Petitioner·s goods are not aXto parts.  

                                              
54 Id. at 169, 170, IV ¶ 5. 

55 Id. at 170, ¶ 6. 

56 Id. at ¶ 8. 

57 Filipovic Discovery Deposition, 50 TTABVUE 30, 106:18-22, 107:2-7.  

58 Nguyen Discovery Deposition, 49 TTABVUE 286, 79:11-13. 

59 Id. at 30, 107:23-25. 

60 Id., 107:6-25, 108:3-25, 109:1-10 

Case: 21-1591      Document: 1-2     Page: 27     Filed: 01/27/2021 (31 of 39)

Case: 21-1591      Document: 11     Page: 66     Filed: 05/05/2021



Cancellation No.  92068218 

- 27 - 

 

Mr. NgX\en·s testimon\ that ´If I Zas Zorking on a semi-autonomous driving 

system like the GM Super Cruise system and I saw a system part with the same name 

as the semi-autonomous driving system, I would likely be confused as to the source 

of the s\stem partµ61 has little, if any, probative value. The testimony is purely 

speculative because it is unlikely that those in the auto repair industry would 

encounter Petitioner·s SUPERCRUISE mark in the course of repairing a car. 

Petitioner further asserts that the parties· trade channels are related becaXse both 

parties are inYolYed in the ´connectiYit\ ecos\stemµ: 

Technical standard bodies set the rules and specifications for the entire 

connectivity ecosystem made up of carriers, suppliers, purchasing 

agents, consXmers, Zholesalers, Zireless operators, and stores. GM·s 
participation in technical standard bodies, road shows, symposiums, 

trade shows, and the like devalues and confuses our SUPERCRUISE 

brand in the market since we both are involved with and [are] marketing 

to the same ecosystem which will create confusion among our peers and 

customers.62  

 

It is, hoZeYer, ́ error to den\ registration simpl\ becaXseµ the parties ma\ sell their 

goods within the same field or ´ecos\stem.µ See Electronic Design & Sales, Inc. v. 

Electronic Data Sys. Corp., 954 F.2d 713, 21 USPQ2d 1388, 1391 (Fed. Cir. 1992). 

´This is especially true where, as here « [the parties·] goods are specificall\ different 

and noncompetitiYe.µ Id. PXrchaser confXsion is the ́ primar\ focXsµ in a likelihood of 

confXsion anal\sis and ́ the enqXir\ generall\ Zill tXrn on Zhether actXal or potential 

¶pXrchasers· are confXsed.µ Id. at 1390.  

                                              
61 Nguyen Declaration, 40 TTABVUE 170, ¶ 8. 

62 Filipovic Declaration, 42 TTABVUE 9, ¶ 14. 
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While both parties may interface with wireless carriers, neither party targets its 

products to wireless carriers.63 As for trade shows and conferences, Petitioner 

markets its products at the Consumer Electronics Show (CES) and conferences of the 

International Wireless Industry Consortium (IWIC) as well as to attendees of the 

conferences of the standard body of engineers, ́ who decide on the standards, technical 

standards of any product.µ64 The record shows that Respondent has had a booth at 

the CES, made a presentation about the SUPER CRUISE system to the IWIC, and 

discussed the SUPER CRUISE system at a meeting of the standard body of 

engineers.65 The evidence, however, does not support that Respondent is a regular 

attendee or presenter at such conferences or that Respondent routinely markets its 

semi-autonomous driving systems through such trade channels. 

In sum, there is no meaningfXl oYerlap betZeen the parties· trade channels or 

consumers. Accordingly, the third DuPont factor supports a finding that confusion is 

unlikely. 

5. Conditions of Sale and Sophistication of the Purchasers 

We now consider the conditions under which the goods are likely to be purchased, 

e.g. whether on impulse or after careful consideration, as well as the  degree of any 

consumer sophistication. Automobiles are expensive, and the record reflects that 

                                              
63 Filipovic Discovery Deposition, 50 TTABVUE 26, 91:8-12 (testifying that Petitioner does 

not ́ sell directl\µ to Zireless carriers). 

64 Id. at 21, 71:6-8, 72:6-17; Filipovic Declaration, 42 TTABVUE 11, ¶ 18. 

65 Filipovic Discovery Deposition, 50 TTABVUE 21, 71:15-19. Mr. FilipoYic testified that ́ one 
of the GM gX\sµ Zas at a meeting of the standard bod\ of engineers ´talking aboXt, sa\, 
SuperCruise and things like that. So a lot of companies come there from all industries to 

present their case.µ Id. (emphasis added); Filipovic Declaration, 42 TTABVUE11, ¶ 18. 
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Respondent·s SUPER CRUISE semi-autonomous driving system is an expensive add-

on feature costing approximately $5,000.66 The purchasing process also can be 

lengthy,67 and semi-autonomous driving systems raise safety concerns. Accordingly, 

we find that consumers are likely to purchase Respondent·s goods only after careful 

thought and consideration. 

Petitioner·s products are comparatively inexpensive, but Petitioner sells its 

prodXcts throXgh ́ Yer\ high-leYel marketingµ68 primarily to sophisticated consumers 

´Zho haYe some technological backgroXnd [and] understand technology.µ69 

Petitioner·s prodXcts are sXbject to a lengthy sales negotiation process, involving 

several steps and back and forth with the consumer regarding product 

specifications.70 Sometimes Petitioner requires prospective consumers to sign a 

nondisclosure agreement.71 We acknoZledge, hoZeYer, that ´compXter hardZareµ is 

broad enough to encompass goods sold to ordinary consumers with little 

sophistication.  

 Accordingly, we find that the fourth DuPont factor is neutral or weighs only 

slightl\ in Respondent·s faYor. 

                                              
66 Gorbatoff Declaration, 54 TTABVUE 4, ¶ 10; Maiorana Declaration, 55 TTABVUE 3, ¶ 10.  

67 Maiorana Declaration, 55 TTABVUE 4, ¶ 14 (purchasing process for Respondent·s SUPER 
CRUISE system can ´be qXite time-consXming « particXlarl\ « if the pXrchaser opts for 
financing, which is common Zith all Yehicles.µ); see also Burrascano Declaration, 56 

TTABVUE 4, ¶ 16. 

68 Filipovic Discovery Deposition, 50 TTABVUE 18, 61:8-9. 

69 Id. at 22, 76:18-21. 

70 Id. at 24, 82:1-25, 82:1-25, 83:1-19. 

71 Id. at 18, 61:13-14; id. at 20 67:25; 68:1-3, id. at 23 81:7-19. 
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6. Actual Confusion 

The seventh and eighth DuPont factors are ´[t]he natXre and e[tent of an\ actXal 

confXsionµ and ´[t]he length of time dXring and the conditions Xnder Zhich there has 

been concXrrent Xse ZithoXt eYidence of actXal confXsion.µ DuPont, 177 USPQ at 567. 

Respondent asserts that there has been no actual confusion and that this weighs 

against a finding of likelihood of confusion. It is not necessary, however, to 

demonstrate actual confusion to establish a likelihood of confusion. Weiss Assoc. v. 

HRL Assoc., 902 F.2d 1546, 14 USPQ2d 1840, 1842-43 (TTAB 1990). Moreover, the 

absence of actual confusion here is not surprising given the differences between the 

parties· goods, consumers and trade channels, and the conditions under which the 

parties· goods are purchased, as well as the relatively short period of 

contemporaneoXs Xse of the parties· marks. See Barbara·s Baker\, 82 USPQ2d at 

1287 (the probative value of the absence of actual confusion depends upon there being 

a significant opportunity for actual confusion to have occurred). Accordingly, the 

seventh and eighth DuPont factors are neutral. 

7. Market Interface between the Parties 

Respondent argues that the tenth DuPont factor weighs in its favor because there 

is a lack of ´market interface betZeen the parties and their respective products.µ72 

´DuPont lists several possible market interfaces, such as: (1) consent to register or 

use; (2) contractual provisions designed to preclude confusion; (3) assignment; and (4) 

laches and estoppel attributable to the challenger that would indicate lack of 

                                              
72 Respondent·s Brief, 60 TTABVUE 41 (emphasis omitted). 
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confusion.µ Cunningham v. Laser Golf, 55 USPQ2d at 1847 (citing DuPont, 117 USPQ 

at 567). There is no evidence in the record regarding any market interface between 

the parties. Accordingly, we find this DuPont factor neutral. 

8. The Extent of Potential Confusion 

Respondent argues that the potential for confusion is de minimis, given that the 

parties ´operate in completel\ different commercial spaces and sell their prodXcts 

through completely different channels of trade, each to discriminating customers that 

typically must go through a lengthy process in order to purchase their respective 

prodXcts.µ73 Essentially, Respondent is rearguing the third and fourth DuPont 

factors. For the reasons discussed above, we agree that the potential for confusion is 

de minimis. Accordingly, the twelfth DuPont factor favors Respondent. 

9. Any Other Established Fact Probative of the Effect of Use 

Petitioner asserts that another factor probative of the effect of use is that 

Respondent Zas aZare of Petitioner·s mark Zhen Respondent filed its application. 

Petitioner argues: ´It is a[iomatic that the jXnior Xse shoXld aYoid the senior Xser·s 

mark and Registrant had an opportXnit\ to do so, bXt deliberatel\ chose not to.µ 74 

                                              
73 Id. 
74 Petitioner·s Brief, 59 TTABVUE 36-37. Indeed, Petitioner argues the opposite asserting 

that Respondent·s mark is likel\ to caXse reYerse confXsion. In re Shell Oil Co., 992 F.2d 

1204, 26 USPQ2d 1687, 1690 (Fed. Cir. 1993) (e[plaining reYerse confXsion: ́ The jXnior Xser 
does not seek to benefit from the goodwill of the senior user; however, the senior user may 

e[perience diminXtion or eYen loss of its mark·s identit\ and goodZill dXe to e[tensiYe Xse of 
a confXsingl\ similar mark b\ the jXnior Xser.µ).  
Where, as here, goods are not competitive and are marketed to different types of consumers, 

reverse confusion is unlikely. 4 J. Thomas McCarthy, MCCARTHY ON TRADEMARKS AND 

UNFAIR COMPETITION § 23:10 (5th ed. 2020 Xpdate) (´When feZ of the senior Xser·s cXstomers 
Zill be e[posed to or familiar Zith the jXnior Xser·s mark, there Zill be no ¶oYerZhelming· or 

¶swamping· effect on the smaller senior Xser·s good Zill and mark.µ); see also Checkpoint Sys. 
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Petitioner, however, does not argue nor is there any evidence to support an inference 

that Respondent adopted the SUPER CRUISE mark in bad faith. See, e.g., Sweats 

Fashions, Inc. v. Pannill Knitting Co., 833 F.2d 1560, 4 USPQ2d 1793, 1798 (Fed. Cir. 

1987) (´an inference of ¶bad faith· reqXires something more than mere knoZledge of a 

prior similar mark.µ). Accordingly, the thirteenth DuPont factor is neutral. 

IV. Balancing the Factors 

Petitioner has proven its entitlement to bring this cancellation action and its 

priority, but based on all of the evidence of record, we find that there is no likelihood 

of confusion. The parties· marks are virtually identical, but the goods are different 

and are marketed to different consumers. Even if confusion were theoretically 

possible, the Trademark Act does not prevent registration of a mark based on the 

mere possibility of consumer confusion, but requires that confusion be likely. 

Electronic Design & Sales, 21 USPQ2d at 1391 (´We are not concerned Zith the mere 

theoretical possibilities of confusion, deception, or mistake or with de minimis 

situations but with practicalities of the commercial world, with which the trademark 

laZ deals.µ) (qXoting Whitco Chem. Co. v. Whitfield Chem. Co., 418 F.2d 1403, 164 

USPQ 43, 44-45 (CCPA 1969), aff·g, 153 USPQ 412 (TTAB 1967)); Bongrain Int·l 

(Am.) Corp. v. Delice de France, Inc., 811 F.2d 1479, 1 USPQ2d 1775, 1779 (Fed. Cir. 

1987) (´The statXte refers to likelihood, not the mere possibilit\, of confXsion.µ); 

Electronic Data v. EDSA Micro Corp., 23 USPQ2d at 1465 (´Section 2(d) of the 

                                              

Inc. v. Check Point Software Techs., Inc., 296 F.2d 270, 60 USPQ2d 1609, 1620 (3d Cir. 2001) 

(´BecaXse the prodXcts serYe different fXnctions, and there is onl\  ¶minimal oYerlap· in the 
prodXct technolog\, it is Xnlikel\ consXmers ZoXld be confXsed b\ the similar marks.µ). 
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Trademark Act is concerned about the likelihood of confusion, not some theoretical 

possibilit\ bXilt on a series of imagined horrors.µ). 

Decision: The petition to cancel Registration No. 5387518 is denied. 
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