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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 32 
 
PROFESSIONAL      ) 
   TRANSPORTATION, INC. (PTI)   ) 
       ) 
and       )   CASE NO. 32-RC-259368  
       )   
UNITED ELECTRICAL, RADIO,    ) 
   AND MACHINE WORKERS OF AMERICA )  

 
REQUEST FOR BOARD REVIEW OF 

DECISION AND CERTIFICATION OF REPRESENTATIVE 
 
 Pursuant to Section 102.67 of the National Labor Relation Board’s Rules and 

Regulations, employer Professional Transportation, Inc. (hereinafter “PTI”) requests that the 

National Labor Relations Board (hereinafter the “Board”) review and promptly reverse the July 

9, 2020 Decision and Certification of Representative issued by the Regional Director of Region 

32 in Case No. 32-RC-259368.   

I. INTRODUCTION  

 This Request for Review follows a mail ballot election tainted by the misconduct of the 

United Electrical, Radio, and Machine Workers of America (hereinafter the “Union”).  During 

the course of its election campaign, the Union, by its representatives and agents, improperly 

solicited and offered to collect mail ballots from several, if not many, PTI employees.  The 

Union called PTI employees asking if they needed help completing their ballots and offered to 

collect and mail these ballots for the employees.  In doing so, the Union interfered with PTI 

employees’ free choice in the election and cast doubt on the integrity of the election.   

II. SUMMARY OF ARGUMENT 

 PTI requests review of the Regional Director’s Decision Overruling Objections and 

Certification of Representative on grounds set forth in Section 102.67(d) of the Board’s Rules 
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and Regulations.  The Regional Director’s decision and the Union’s misconduct in a contested 

mail ballot election raise substantial questions of policy.  (Rule 102.67(d)(1)).  As set forth 

below, the Regional Director’s decision denying PTI an evidentiary hearing and finding no 

objectionable conduct by the Union prejudices PTI and its employees. (Rule 102.67(d)(2)).  The 

Regional Director’s overruling of PTI’s objections thus resulted in prejudicial error. (Rule 

102.67(d)(3)).  Finally, compelling reasons for reconsideration of the Board’s mail ballot 

election rules and policies are present. (Rule 102.67(d)(4)). 

III. FACTUAL AND PROCEDURAL BACKGROUND 

 A. PTI’s West Coast Expansion 

 PTI provides crew transportation services in the railroad, mining, and energy industries at 

locations across the United States.  For example, PTI dispatches drivers to pick up crews at a 

railyard and transport that crew to a hotel for rest or deliver a rail crew from a location in the 

field to a railyard.   

 On or about March 5, 2020, PTI took over operations at railyards located in California 

and Nevada from Hallcon Corporation (hereinafter “Hallcon”), another railroad crew 

transportation company.  These locations include, but are not limited to, Bakersfield, Dunsmuir, 

Fresno, Lathrop, Oakland, Portola, Roseville, San Jose, and Stockton, California, and Sparks and 

Winnemucca, Nevada (hereinafter collectively referred to as the “Locations”).   

 Prior to PTI’s expansion to the West Coast, Hallcon employees at the Locations were 

represented by the Union.  Hallcon had previously entered into a national agreement with various 

UE Locals, including the Union.  Although the Union represented Hallcon employees at the 

Locations, PTI had previously entered into its own collective bargaining agreement with United 

Professional & Service Employees Union Local 1222 (hereinafter “UPSEU”).  However, to date, 

the UPSEU has not expressed a desire to represent employees at the Locations.   
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 B. Stipulated Election Agreement Between PTI and the Union 

 On April 21, 2020, the Union filed a petition for election at the Locations, designated as 

Case No. 32-RC-259368.  On April 28, 2020, PTI and the Union entered into a stipulated 

election agreement.  Under the stipulated election agreement’s terms,  the election was to be held 

by mail ballot.  Region 32 mailed ballots to PTI employees on May 15, 2020.  PTI employees 

were then to complete and mail back their ballots to be received by the Region 32 offices by 

close of business on June 5, 2020.  (See attached Exhibit 1, April 28, 2020 Stipulated Election 

Agreement). 

 C. The Union’s Unwelcome Solicitation and Attempted Collection of Ballots 

 After the Board mailed ballots on May 15, the Union began to improperly solicit and 

offer to collect mail ballots from several, if not many, PTI employees. (See attached Exhibit 2, 

PTI’s Objections to Union Conduct Affecting Election, p. 1).  For example, over the course of 

the election campaign, Lisa Madrid French (hereinafter “Madrid French”), a PTI driver at the 

Roseville, California, location, received multiple phone calls and voicemails from Union 

representatives. (See attached Exhibit 3, PTI’s Written Offer of Proof Supporting Objections to 

Union Conduct Affecting Election, p. 1).   

 During the course of the election, Madrid French received a call and voicemail from an 

Anna Ridge with the Union asking if she had received her ballot yet and asking her to call her 

back. (See Exhibit A attached to Exhibit 3).  Madrid French received another voicemail from a 

“Missy” [last name unknown] with the Union wanting to know if she had received her ballot and 

whether she needed any help filling it out or returning it to the Board. (See Exhibit B attached to 

Exhibit 3).  Finally, Madrid French also received unsolicited text message from Union 

representative Anna Ridge asking if she still planned to vote for the Union. (See Exhibit C 
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attached to Exhibit 3). 

 Joseph Walling (hereinafter “Walling”), a PTI driver at the Sparks, Nevada location, also 

received calls from a Union representative requesting to help Walling complete his ballot and 

offering to collect and return the ballot for him. (See Exhibit 2, p. 1).  This Union representative 

told Walling that the ballots were confusing to fill out and asked Walling to call him so he could 

walk him through filling out the ballot. (See Exhibit D attached to Exhibit 3).  Walling reported 

this conduct to PTI branch manager Brian Mudd (hereinafter “Mudd”) who documented this 

conversation. (See Exhibit D attached to Exhibit 3).  The scope of the Union’s solicitation and 

possible collection of ballots likely extended beyond these two employees who came forward to 

PTI to voice their concern with the Union’s conduct but could not be definitively confirmed, as 

there was no evidentiary hearing conducted on this issue. 

 D. The Vote Tally and PTI’s Objections  

 On June 10, 2020, the Region opened the mail ballots and tallied the votes via Facetime.  

Of the 113 eligible voters, the tally was 42 in favor of the Union and 27 against, with 5 

challenged ballots. (See attached Exhibit 4, NLRB Tally of Ballots).  On June 16, 2020, PTI 

timely filed its Objections to Union Conduct Affecting Election, which contained two objections 

alleging (1) improper solicitation and collection of ballots casting doubt on the integrity of the 

election process and (2) the Union engaging in coercive tactics to unduly influence employee 

votes in their election and impair their freedom of choice under the National Labor Relations Act 

(the “Act”).  Simultaneously therewith, PTI filed its Written Offer of Proof Supporting 

Objections to Union Conduct Affecting Election on June 16, 2020.   

 On July 9, 2020, the Regional Director issued her Decision Overruling Objections and 

Certification of Representative. (See attached Exhibit 5, Regional Director’s Decision Overruling 

Objections and Certification of Representative).  The Regional Director’s Decision overruled 
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both of PTI’s objections without ordering an evidentiary hearing. 

 PTI now requests that the Board review and overturn the Region’s Decision Overruling 

Objections and Certification of Election.1 

IV. SUMMARY OF EVIDENCE PRESENTED 

 Because the Regional Director denied an evidentiary hearing at which it anticipated 

taking additional direct testimony from employees regarding the Union’s misconduct, PTI is 

limited to evidence included in its Objections and Written Offer of Proof.  PTI provided with its 

Written Offer of Proof transcriptions of voicemails left with Roseville driver Madrid French 

from specifically named Union representatives.  These transcriptions show that Union 

representatives solicited and attempted to collect Madrid French’s ballot, including asking 

Madrid French if she needed “help filling it out” or “help getting it sent back one way or 

another.”  (See Exhibit 3, p.1 and Exhibits A and B attached to Exhibit 3).  An additional text 

message conversation with Anna, a Union representative, asking Madrid French who she 

intended to vote for after Madrid French had asker her not to reach out to her anymore, was also 

provided as part of PTI’s Written Offer of Proof. (See Exhibit C attached to Exhibit 3).  Had an 

evidentiary hearing been ordered, Madrid French would have testified and provided additional 

context surrounding these messages. (See Exhibit 2, p.1). 

 Walling, a driver at the Sparks location, also received calls and voicemails from a Union 

representative requesting that Walling call him back to discuss filing out the ballot and offering 

to collect and return the ballot for him. (See Exhibit 2, p.1).  PTI branch manager Brian Mudd, 

who received Walling’s complaint regarding the calls he had been receiving from Union 

representatives, drafted a summary of his conversation with Walling. (See Exhibit D attached to 

 
1 PTI is only contesting the Regional Director’s decision to overrule its first objection regarding the Union’s 
improper solicitation and collection of mail ballots.  
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Exhibit 3).  Had an evidentiary hearing been ordered, Walling would have testified and provided 

additional information on the calls and messages from the Union. (See Exhibit 3, p.1). 

V. ARGUMENT 

 The Region’s decisions related to the mail ballot elections and the Union’s misconduct 

provide a basis for Board review under Rule 102.67(d).   

 A. Regional Director’s Failure to Order an Evidentiary Hearing is in Error and  
  Prejudices PTI and its Employees 
 
 The Regional Director erred in declining to order a hearing on PTI’s first objection 

regarding the solicitation and collection of mail ballots.  The Regional Director’s Decision 

contended that an evidentiary hearing is called for only when a party makes a prima facie 

showing “of substantial and material fact” that “must point to specific events and specific 

people.”  (See Exhibit 5, p.4 (citations omitted)).   

 However, PTI’s Objections and Written Offer of Proof do, in fact, point to specific events 

and specific people showing substantial and material issues of fact that could warrant setting 

aside the election.  PTI’s Written Offer of Proof specifically identified two employees, Madrid 

French and Walling, who would have provided direct testimony of the Union’s misconduct as 

alleged in PTI’s first objection.  Madrid French would have testified regarding the calls and text 

messages she received from Union representatives, including an Anna Ridge and a “Missy” [last 

name unknown], who asked if she needed help “filling it out” or “getting it sent back one way or 

another.” (See Exhibit 3, p. 1, and Exhibits A, B, and C attached to Exhibit 3).   

 Walling would have testified regarding phone calls he received from the Union 

requesting he call them back so they could walk him through the ballot. (See Exhibit 3, p.1, and 

Exhibit D attached to Exhibit 3).  The Regional Director failed to set an evidentiary hearing 

despite PTI pointing to specific witnesses who would discuss specific events and persons related 
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to the Union’s misconduct regarding solicitation and potential collection of mail ballots, 

objectionable behavior that could potentially warrant setting aside the election.   

 Accordingly, failure to set an evidentiary hearing on PTI’s objection was in error.  The 

Board’s rules do not require that an objecting party offer evidence that includes “signed witness 

statements or affidavits.” Heartland of Martinsburg, 313 NLRB 655, 655 (1994).  The Board has 

previously found that an employer who “provided the names of two employee witnesses who . . . 

would substantiate the[] allegations” to be “critical” in the analysis of determining whether to 

order an evidentiary hearing. The Holladay Corp., 266 NLRB 621, 622 (1983).  On review, 

“[T]he question before the Board is not whether the objecting party can show that it will 

ultimately be able to prove its case.” Trimm Assocs. v. NLRB, 351 F.3d 99, 106 (3rd Cir. 2003).  

The appropriate inquiry for ordering an evidentiary hearing instead is “only whether there has 

been a sufficient showing, given the inherent constraints on discovery, to raise a substantial and 

material issue of fact that, if resolved favorably to the objecting party, would warrant setting 

aside the election.” Id.   

 Consistent with this standard, PTI’s Written Offer of Proof specifically identified two 

witnesses, Madrid French and Walling, who would speak on the issue raised in PTI’s first 

objection regarding contact from multiple Union representatives, including an Anna Ridge and 

“Missy,” who solicited and offered to collect mail ballots from employees.  Their testimony 

could directly raise an issue of substantial and material fact regarding the alleged solicitation and 

potential collection of mail ballots and could warrant setting aside the election.  By denying PTI 

an evidentiary hearing on its first objection, the Regional Director prematurely determined that 

PTI would not ultimately be able to prove its case without first taking testimony from the 

individuals offered by PTI.   

 Because PTI identified witnesses who would directly testify regarding the Union’s 
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alleged misconduct, and named those individuals specifically, the Regional Director should have 

ordered an evidentiary hearing on PTI’s first objection.  The Regional Director’s failure to do so 

has prejudiced PTI and its employees, as the denial to hear testimony regarding the scope of the 

Union’s misconduct and its potential impact on the integrity of the mail ballot election calls into 

question the legitimacy of the election results.  PTI respectfully requests that the Board grant 

PTI’s request for review and order an evidentiary hearing in order to ensure that employees’ 

rights to an election held under laboratory conditions are protected. 

 B. There Are Compelling Reasons for Reconsideration of Board Rules and  
  Policy Regarding Solicitation of Mail Ballots Over Telephone 
 
 In addition to its assertion that the Regional Director erred in denying an evidentiary 

hearing, PTI also asserts that this case presents compelling reasons for the Board to reconsider its 

rules and policy regarding solicitation of mail ballots over telephone.  As the Regional Director 

noted in her Decision Overruling Objections and Certification of Representative, the Board in its 

decision Fessler & Bowman, Inc., 341 NLRB 932 (2004), split on the issue of whether 

solicitation of mail ballots by telephone alone is objectionable. (Exhibit 5, p. 7).  The Regional 

Director’s Decision explicitly noted that the Board may wish to revisit the issue of mail ballot 

solicitation by telephone.  (Exhibit 5, p.7).   

 In light of the increased dependency on phones in American society and the ubiquitous 

use of videoconferencing software on personal phones since the Board issued its decision in 

Fessler & Bowman 16 years ago, as well as the urgent need to clarify mail ballot procedures due 

to the increased number of mail ballot elections ordered as a result of the ongoing COVID 19 

pandemic, PTI believes a compelling reason exists for the Board to now revisit the issue of 

solicitation of mail ballots over the phone.  PTI respectfully requests the Board consider policy 

issues regarding restrictions on party contact with voting employees after a Region has mailed 
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ballots and additional procedures to ensure employee confidence in conducting mail ballot 

elections, including solicitation, collection, and handling of envelopes, in order to restore faith in 

the integrity of mail ballot elections.   

 C. The Region’s Ruling and the Union’s Conduct Raise Substantial Policy  
  Issues 
 
 Ensuring the integrity of elections is of critical importance in furthering the Act’s stated 

purpose of protecting “the exercise by workers of full freedom of association, self-organization, 

and designation of representatives of their own choosing.” (29 U.S.C. § 151).  The Act requires 

that employees be permitted to exercise their Section 7 rights to determine, if in an election held 

under laboratory conditions, whether they wish to be represented by a union. General Shoe 

Corp., 77 NLRB 124, 127 (1948).   

 The Union’s solicitation and attempted collection of mail ballots risked the ability for 

PTI’s employees to freely exercise their rights under laboratory conditions provided under the 

Act.  This conduct raises several important policy issues regarding mail ballot elections, 

including: 

 (1) Whether Board procedure for mail ballot elections can sufficiently prevent 

misconduct and ensure employees’ rights to freely participate in an election; 

 (2) Whether, and to what extent, the Board should allow representatives of either party to 

make unwelcome phone calls soliciting employees and attempting collection of ballots, or find 

such actions to constitute objectionable conduct;  

 (3) Whether the Board should allow employees to complete their votes while being 

instructed by a party over the phone; and 

 (4) Whether the Board and Regional Directors should disregard complaints from voting 

employees of Union misconduct. 
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 Because these critical issues are implemented in this matter, PTI respectfully requests 

that the Board grant review of the Regional Director’s decision so that these policies may be 

examined.   

 D. The Regional Director’s Rulings Have Resulted in Prejudicial Error 

 PTI raised its objections upon learning of its employees’ complaints about the Union’s 

solicitation and attempts to collect mail ballots following the tally of ballots.  However, the 

Regional Director denied PTI’s objections without calling for an evidentiary hearing.  By not 

ordering an evidentiary hearing and dismissing PTI’s objections, the scope of the Union’s 

misconduct is unknown and the legitimacy of the Union’s certification cast in doubt.  As a result, 

PTI and its employees have been prejudiced by the Regional Director’s ultimate decision 

certifying the Union, despite PTI’s Offer of Proof that the Union attempted to solicit and collect 

mail ballots.   

VI. CONCLUSION 

 The grounds discussed above individually and collectively support Board review of this 

matter under Section 102.67(d) of the Board’s Rules and Regulations.  PTI respectfully requests 

that the Board review and overturn the Regional Director’s Decision and Certification of 

Representative and order an evidentiary hearing on PTI’s first objection.   

      Respectfully submitted, 
 
      KAHN, DEES, DONOVAN & KAHN, LLP 
       
      /s/ Jake R. Fulcher     
      Jake R. Fulcher 
      jfulcher@kddk.com 
 
      /s/ Nicholas J. Golding    
      Nicholas J. Golding 
      ngolding@kddk.com 
#475587_4 
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CERTIFICATE OF SERVICE 
 
 The undersigned hereby states that on the 23rd day of July 2020, I served the above 
Request for Board Review of Decision and Certification of Representative and its Exhibits by the 
NLRB’s E-Filing system on its website: http://www.nlrb.gov.  The same was also served the 
same day by electronic mail on the Regional Director of Region 32 Valerie Hardy-Mahoney at 
Valeri.Hardy-Mahoney@nlrb.gov, Nicholas Tsiliacos at Nicholas.Tsiliacos@nlrb.gov, and the 
United Electrical, Radio, and Machine Workers of America on attorney Michael Healey at 
mhealey@unionlawyers.net. 
 
 
       /s/ Jake R. Fulcher 
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