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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

OAKLAND DIVISION

In re APPLE INC. SECURITIES ) Case No. 4:19-cv-02033-YGR
LITIGATION )

) CLASS ACTION

)
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Lead Plaintiff and Class Representative Norfolk County Council as Administering
Authority of the Norfolk Pension Fund (“Plaintiff”’) hereby submits this Opposition to Defendants’
Motion for Relief from Nondispositive Pretrial Order of Magistrate Judge (ECF 276) (“Motion”
or “Mot.”).!

L. INTRODUCTION

Magistrate Judge Spero’s 43-page order (ECF 272) (“Order”) is the product of diligent
analysis of Defendants’ privilege assertions and the correct application of the law. In the Order,
Judge Spero reviewed the abundant evidence developed — four revisions of Defendants’ privilege
log, seven declarations (from four individuals), three rounds of briefing, and in camera review of
more than 10% of the disputed documents — before assessing the “primary purpose” of the
documents.

Defendants’ Motion has no merit. It is wrong to assert Judge Spero failed to consider

TTPeLl)
a

“implied” evidence or whether legal advice was (rather than “‘the’”) primary purpose of a
document. See Mot. at 2, 4. Defendants’ argument that “the Magistrate Judge substituted his own
view about each document’s ‘primary purpose’ for the uncontroverted sworn statements of
Apple’s in-house counsel” is also incorrect. Id. at 3. A neutral fact-finder applying the proper
standard to the evidence is precisely how this dispute should be resolved. That is especially true
here, where Judge Spero found Defendants’ declarations to be deficient.

Indeed, here the evidentiary record is fulsome in no small part because Judge Spero has
indulged Defendants’ repeated, failed attempts to supplement their declarations. Over the past
year, Plaintiff has doggedly demanded Defendants identify and properly substantiate their
assertions of privilege over thousands of withheld documents. It is evident that Defendants abused
the attorney-client privilege to shield relevant and discoverable, nonprivileged evidence

concerning key events in the litigation, such as the internal discussion regarding the drivers of the

1Q19 preannouncement and Cook’s letter to investors disclosing the truth about conditions in

' All terms not defined herein have the same meaning as defined in Plaintiff’s Supplemental

Brief in Support of Lead Plaintiff’s Motion to Compel Documents Withheld as Privileged (ECF
246-3), unless defined otherwise herein.
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Greater China in 1Q19. In an ongoing pattern, Defendants have relented only when compelled to
substantiate their claims. Just one day prior to the Parties bringing the matter to Judge Spero via
a joint letter, Defendants withdrew their claim of privilege over 106 documents; then, after Judge
Spero directed Defendants provide declarations supporting their positions, Defendants withdrew
their claim of privilege over another 175 documents. Now, with just 232 documents remaining in
dispute, Judge Spero’s in camera review found that 18 of 27 documents sampled (or 66%) were
improperly withheld, and Defendants’ latest declarations remain insufficient to meet their burden.?

For all of the reasons explained below, Defendants’ Motion should be denied.
II. ARGUMENT

The Court may set aside the Magistrate Judge’s nondispositive pretrial order only if it is
“clearly erroneous or is contrary to law.” See Fed. R. Civ. P. 72(a). The Court can overturn the
“‘magistrate’s factual determinations only if the court reaches a definite and firm conviction that
a mistake has been committed.”” True Health Chiropractic Inc. v. McKesson Corp., 2019 WL
11743537, at *2 (N.D. Cal. Jan. 28, 2019).> “‘This standard is extremely deferential.”” Id.

A. Judge Spero Appropriately Considered Express and Implied
Evidence of the Primary Purpose of the Challenged Documents

Judge Spero properly considered evidence of the “primary purpose” of the documents he
reviewed in camera. In addition to the document itself, he considered Defendants’ “description of
the document” and the “surrounding circumstances,” including, for example, “cover email[s].”
Order at 39-40. In considering such evidence, Judge Spero did not require magic words or express
requests for, or provision of, legal advice to determine a document’s primary purpose. For
example, though Entry No. 389 contained non-legal comments and not explicit legal advice, Judge
Spero held that because “it is framed in terms of Defendants’ legal obligations” it therefore

implicitly concerned legal issues. Id. at 23.

2 Far from turning a blind eye to Defendants’ declarations, Judge Spero granted Defendants’

request to again supplement their declarations. See, e.g., Order at 22, 24, 34.

3 All citations and footnotes omitted and emphasis added unless otherwise indicated.
LEAD PLAINTIFF’S OPPOSITION TO DEFENDANTS’ MOTION FOR RELIEF FROM
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The Motion cherry-picks a phrase from the Order, concerning just one document — i.e.,

(133

examining whether Entry No. 288 referenced “‘specific legal concerns’ — to incorrectly contend
Judge Spero committed clear error in his application of the law* and that such perceived error
pervades the Order. See Mot. at 2-3. Not so. Judge Spero looked for “specific legal concerns,”
true, but he also considered whether Entry No. 288 was “primarily aimed at seeking legal advice.”
Order at 24 (finding Entry No. 288 concerns “a generic request for feedback from Cook™). The
same is true for other withheld documents examined in the Order. For example, though Entry No.
107 does not contain an express provision of legal advice, Judge Spero determined from its cover
email that it reflects legal advice. Id. at 40. Defendants are simply wrong to accuse Judge Spero
of requiring an explicit reference to legal matters when clearly he did not; indeed, he dutifully

scoured the record Defendants created.

B. Judge Spero Appropriately Considered Defendants’ Privilege
Declarations and Found Them to Be Vague and Inadequate

Defendants also wrongly assert Judge Spero was required to uncritically accept “the
uncontroverted sworn statements of Apple’s in-house counsel.” Mot. at 3. First, Judge Spero was
not prohibited from forming “his own view” (Mot. at 3) based on in camera review. In re Chase
Bank USA, N.A. Check Loan Cont. Litig.,2011 WL 3268091, at *2 (N.D. Cal. July 28, 2011) (“the
primary purpose of the communication must be analyzed to determine if it is related to legal advice
or instead to further a business objective”); see also Apple Inc. v. Samsung Elecs. Co., LTD, 306
F.R.D. 234,237-39 (N.D. Cal. 2015).°

Second, the declarations most assuredly are “controverted” — by the very documents they

attempt to shield. Entry No. 31, for example, contains comments from a non-attorney that “relate

4 Defendants concede, as they must, the Order adopted the proper standard: “An implied request
for legal advice is sufficient.” Order at 22; Mot. at 2 (“[t]he Order noted that precedent”).

> In fact, in camera review inured to Defendants’ benefit. For Entry Nos. 1263-1264,
Defendants flouted Judge Spero’s prior order to produce a declaration from counsel acting as such;
only in camera review confirmed the documents were properly redacted. Order at 27. In a
contrary example, Plaintiff relied on a declaration in withdrawing an objection. But Judge Spero’s
review proved that reliance misplaced, and he ordered Entry No. 382 produced with redactions.
Id. at 21.
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to business matters and do not seek or reveal legal advice of any kind.” Order at 34. And Entry
No. 32 —aloose file discovered in a non-lawyer’s file — “contains no comments or apparent edits”
whatsoever. Id. Defendants’ claim that “the Order relies on no evidence” (Mot. at 3) is false.’

Finally, Judge Spero gave the declarations full consideration — and he concluded that they
were “vague” and “woefully inadequate.” Order at 23; ECF 241 at 6:1-3; see Hynix Semiconductor
Inc. v. Rambus Inc., 2008 WL 350641, at *3 (N.D. Cal. Feb. 2, 2008) (“[a] vague declaration . . .
is insufficient”).” For example, for Entry No. 175, the Order states: “Despite Adams’ statement in
her supplemental declaration that the documents were sent to her in order to solicit her input with
respect to the legal implications of the foreign trade issues discussed . . . the content of these
documents indicates this was not the primary purpose.” Order at 41.

C. The Order Appropriately Applied In re Grand Jury

In debating the merits between “the” and “a” primary purpose test, Defendants misstate the
law: “The natural implication of this inquiry is that a dual-purpose communication can only have
a single ‘primary’ purpose.” In re Grand Jury, 23 F.4th 1088, 1091 (9th Cir. 2021). Judge Spero
applied the standard exactly as the 9th Circuit directed, finding nine documents properly withheld
as privileged, and 18 to have business matters as their primary (and in some cases, only) purpose.
For example, Entry Nos. 174 and 175 “focused almost entirely on the international business
environment and U.S. trade policy” and thus “were primarily for a business purpose.” Order at
41. Further, even if the D.C. Circuit’s Kellogg test were the law in the 9th Circuit — it is not — the
outcome would be the same: “The Kellogg test would only change the outcome of a privilege
analysis in truly close cases.” In re Grand Jury, 23 F.4th at 1095. Here, Defendants identify no

close cases, because there are none. For example, Entry No. 174, “does not reference any legal

®  Notably, Defendants’ declarations also controvert each other and Defendants’ own briefing.
See, e.g., ECF 246-3 at 14 (Whittington’s third declaration contradicts Defendants’ briefing
concerning Entry Nos. 31 and 32); id. at 12 (chart of changing declarations as to Entry Nos. 1263
and 1264).

7 Defendants did not even provide all of the declarations that were ordered. See, e.g., Order at
22 (concerning “Entries 365 and 366, it is not clear why Adams did not provide a supporting
declaration, as required under the Court’s Order™).
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concerns.” Order at 41. Neither does Entry No. 85. Id. at 40 (“mere fact that Whittington was
copied on the cover email” insufficient). Under any test, Defendants’ declarations are insufficient.
D. Nonprivileged Documents Must Be Produced Without Further Delay
In camera review has proven the majority of the reviewed documents, 18 of 27, are not
entitled to the asserted privilege protection, and Plaintiff expects a similar result for the remaining
205 documents.® With discovery now closed, Plaintiff’s motion for leave to file an amended
complaint pending, Defendants having requested a summary judgment pre-conference, and
deadline for Daubert motions fast-approaching, it is even more important that Defendants produce
these documents which concern key issues in the case and have been improperly withheld since
Plaintiff served its first discovery requests in November 2020.°
III. CONCLUSION
For the reasons herein, Judge Spero’s Order is entirely consistent with the law and contains
no error, certainly none so clear as to justify the extraordinary relief Defendants request. The
Motion should be denied.
DATED: August 16,2022 Respectfully submitted,
ROBBINS GELLER RUDMAN
& DOWD LLP
SHAWN A. WILLIAMS
DANIEL J. PFEFFERBAUM

KENNETH J. BLACK
HADIYA K. DESHMUKH

s/ Kenneth J. Black
KENNETH J. BLACK

8 This percentage, 66%, is more than high enough to support waiver or costs. See Hi-Lex
Controls Inc. v. Blue Cross & Blue Shield of Mich.,2013 WL 1688463, at *1-*2 (E.D. Mich. Apr.
18, 2013) (“20% or more” supports waiver): Dolby Lab’ys. Licensing Corp. v. Adobe Inc., 402 F.
Supp. 3d 855, 866-67 (N.D. Cal. 2019) (“20% or more” supports “full cost of the special master”).
% Defendants complain that granting Plaintiff’s motion for leave to amend (ECF 250) would
prejudice Defendants because of “the risk of significant delay to summary judgment briefing and
other pretrial proceedings.” ECF 267 at 10. But, Defendants appear content to delay in this
discovery dispute. While any motion for summary judgment will be futile (see ECF 275), any
such motion should be further summarily denied because Plaintiff has not received documents
Judge Spero found to be improperly withheld.
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CERTIFICATE OF SERVICE

I hereby certify under penalty of perjury that on August 16, 2022, 1 authorized the
electronic filing of the foregoing with the Clerk of the Court using the CM/ECF system which will
send notification of such filing to the email addresses on the attached Electronic Mail Notice List,
and I hereby certify that I caused the mailing of the foregoing via the United States Postal Service
to the non-CM/ECEF participants indicated on the attached Manual Notice List.

s/ Kenneth J. Black
KENNETH J. BLACK

ROBBINS GELLER RUDMAN

& DOWD LLP
Post Montgomery Center
One Montgomery Street, Suite 1800
San Francisco, CA 94104
Telephone: 415/288-4545
415/288-4534 (fax)
Email: kennyb@rgrdlaw.com
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