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ABSTRACT

This Article explores the legal and political fault lines that the wave of protests highlighting police violence and systemic racism
in the summer of 2020 reveal. It focuses in depth on Detroit, Michigan, as a window into the ways that the First Amendment,
as currently construed, under-protects those seeking political change and racial reckoning by demonstrating in the streets.
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INTRODUCTION

But somewhere I read of the freedom of assembly. Somewhere I read of the freedom of speech. Somewhere I read
of the freedom of press. Somewhere I read that the greatness of America is the right to protest for rights. 1

On May 25, 2020, George Floyd was murdered, at age forty-six, by a Minneapolis police officer during an arrest for allegedly
using a counterfeit $20 bill. 2  The video of Officer Derek Chauvin, callously kneeling on Floyd's neck for nearly nine minutes
while he lay face *30  down and handcuffed, went viral, and Americans around the country poured into the streets to demand
accountability. 3  How many more police killings would it take for authorities to do something? Would the nation finally reckon
with the continuous effects of racism? With all aspects of the pandemic's starkly disproportionate impact on people of color? 4

In Michigan, a state with a population that is approximately 14% Black, 40% of those who had died of COVID-19, at the time,
were Black. 5
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While the outpourings were to some degree predictable, their scope and duration were extraordinary. 6  Amid a global pandemic,
and at the tail-end of an unprecedented national shutdown, the slaying sparked a solid month of demonstrations across the
country. 7  More than 15 million Americans gathered in public. 8  As U.S. District Court Judge Richard A. Jones recognized only
two weeks into the demonstrations, “[o]ne would be missing the point to conclude that the protests ... are only about George
Floyd. His death just happens to be the current tragic flashpoint in the generational claims of racism and police brutality in
America.” 9

The Floyd protests provide an opportunity to reflect on the scope of First Amendment rights for political protesters and the *31
value of outdoor assemblies as a political practice today. The First Amendment's role in our constitutional system is to defend
its democratic foundations. 10  The sad truth, however, is that it consistently under-protects those seeking political change and
racial reckoning by demonstrating in the streets.

2020 perfectly encapsulated the First Amendment's shortcomings. Rather than talk in generalities, however, this Article zooms
in on Detroit to look closely at the protests that took place on the streets and the litigation that followed. The experiences of
Black Lives Matter protesters in Detroit vividly illustrate the pressures on Americans who seek change through political action,
specifically on the streets--and the limited protection, practically speaking, that they are provided by our First Amendment.

The First Amendment failed to show up for those seeking an end to police violence and a reckoning against the continued
prevalence of racial bias and systemic racism in Detroit. Sure, protesters were allowed to take to the streets, but what happened
when they arrived (or more importantly, when they stayed “too long”) should shock us. 11

To explain why, this Article focuses on key moments in this story. First, it describes the Floyd protests in Detroit. Next, it
turns to the civil rights suit filed by Detroit Will Breathe, a local Black Lives Matter group organized during the first weeks
of protests. 12  It explores how the local federal court resolved the allegation that Detroit police were violating protesters civil
rights by repeatedly responding to peaceful protests with violence. 13  Then, it will turn to the countersuit against Detroit Will
Breathe filed by the City of Detroit after the organization won a temporary restraining order restricting the police department's
use of so-called “less than lethal weapons.” 14  Finally, the Article tracks what happened to those who were charged during
the protests. Taken together, these stories reveal not just a feeble right of peaceable assembly, but also how this limited First
Amendment protection fuels ominous political backlash that threatens *32  to render dissent, especially in the form of outdoor
protest, criminal, un-American, and a threat to legitimate political processes.

I. PROTESTERS ON THE STREETS OF DETROIT

For some, the fact that large and extended demonstrations for police accountability and racial justice occurred during the summer
of 2020 confirms that the right of assembly is robust and freely exercised by all who are willing to participate peaceably. 15  For
large numbers of participants in those protests, however, the First Amendment was nowhere to be seen. Detroit was no exception.

Protests in Detroit began on May 29, 2020, and continued in full force for five solid days. 16  Although the crowds were largely
peaceful, nightly skirmishes between some protesters and police dominated the headlines. 17  Marches would continue in the
city for more than eighty days, organized by Detroit Will Breathe, a local Black Lives Matter group founded on June 4, 2020. 18

Overtime, conflict between police and protesters settled, except for a handful of nights when tensions flared--such as when local
police fatally shot twenty-year-old Hakim Littleton on July 10. 19  Following the death of Littleton, the Police Chief exercised
his discretion to permit activists more leeway in their marches, and Detroit Will Breathe organized a street safety team to keep
intersections clear when marchers were on city streets. 20  But tensions resurfaced in late August, and in early September, *33
when the organization requested, and won, a temporary restraining order in its federal case. 21

When tensions did flare, the story usually fit the pattern of the first night: local reporters would describe peaceful nonviolent
protests during the day, and nightly clashes between police and protesters. 22
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The first Floyd rally was scheduled to start around 4 PM on Friday, May 29. 23  But a crowd of about one hundred gathered
in front of the city's police headquarters beforehand. 24  They chanted, “No justice, no peace, no racist police.” 25  Within the
hour, the crowd had grown tenfold. 26  Some proceeded to march through the center of Detroit, past the federal courthouse and
toward the city's main square--the Campus Martius. 27  A few police officers joined the crowd in its first march. 28

By evening, a smaller more restless crowd took center stage and the tone changed. 29  Some protesters began to throw objects
at police while others attacked police cars. 30  The local press reported the following day that “[t]hroughout the night and early
Saturday morning, the heart of Detroit sporadically boiled over with violence.” 31  Police deployed tear gas to disperse the
crowd multiple times. 32  Sixty individuals were arrested. 33  Seven police cars were damaged, and at least one police officer
was concussed after being hit by a flying rock. 34

*34  On Sunday, May 31, Detroit's Mayor, Mike Duggan declared a state of emergency. 35  Unlike in other cities, local protests
had “stopped short of causing serious destruction or injuries.” 36  Nevertheless, Mayor Duggan's justified his order as necessary
to prevent unrest: “[t]he City of Detroit has experienced two consecutive nights in which large and unruly crowds have threatened
the safety of police officers, members of the public, and property, creating a state of emergency.” 37

The curfew prompted clashes, precipitated by demonstrators refusing to comply with the orders to go home. 38  The police
response to this defiance, as elsewhere in the country, was unrelenting--tear gas, pepper spray, and rubber bullets. 39  The curfew
was extended through much of the week that followed. 40  The injured included many protesters, but also some police. 41

Broad summaries of events in Detroit (like the one above) reinforce an overly optimistic view of the strength of the First
Amendment and the right of assembly in particular: The First Amendment protects *35  peaceful assemblies, and police tactics
appear largely targeted at violent disruptive protesters. But the devil is in the details, which are much less comforting. 42

The one indisputable fact is that those who took to the streets demanding police accountability were met with tear gas, pepper
spray, and rubber bullets regularly. 43  Some to be sure were violent. 44  Many, however, were not. 45  For example, Chief Judge
Algenon L. Marbley, of the U.S. District Court for the Southern District of Ohio concluded, on the basis of witness testimony
corroborated by video and photographic evidence, that “most congregants [in Columbus] were peacefully protesting, observing,
reporting, passing by, or providing medical aid when they fell victim to the use of these lesslethal munitions.” 46

Indeed, for protesters on the street, the right of peaceful assembly proved to be a mere parchment barrier--routinely shredded by
police tactics, even in situations where police themselves described protesters as peaceful. 47  One recent study found that 96.3%
of protests for racial justice in 2020 involved no injuries to property and 97.7% involved no injuries among participants. 48

Yet around the country, protesters were routinely dispersed and arrested. 49  Indeed, the Attorney General of the United States
himself ordered the forcible removal of Americans peacefully protesting in Lafayette Square. 50

What happened in Detroit on the night of August 22, 2020, is typical. Tristan Taylor, a leader of Detroit Will Breathe, explained
to reporters that the evening began when a group of 400 gathered to listen to speeches and presentations outside the McNamara
federal building; the group proceeded to march through downtown; thereafter, about a quarter of them occupied Woodward
Avenue to *36  protest the presence of federal officers in the city. 51  Taylor described the gathering as “peaceful--even festive,”
with a D.J. playing music prior to the dispersal. 52  The activists' sense of calm was understandable. Detroit Police Chief James
Craig had been allowing “protesters to march freely” since mid-June, even when “they ... occasionally [took] over intersections
for brief periods as they traverse the city.” 53

Around midnight, however, Craig ordered police in riot gear to forcibly disperse around one hundred protesters for occupying
Woodward Avenue. 54  Craig explained his change of heart to reporters. 55  Detroit Will Breathe's decision to occupy a stretch
of Woodward Avenue to protest the presence of federal officers in the city had gone too far. 56  The crowd was in violation
of a local ordinance and this justified his order. 57  The crowd was dispersed with tear gas by police in riot gear. 58  Witnesses
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reported several police officers “holding down and beating a girl with their batons”; being rammed with shields and batons; and
“an unrelenting use of tear gas.” 59  Forty-four individuals were arrested for disorderly conduct, blocking traffic, and disobeying
police orders. 60

Aggressive forms of policing, arbitrary enforcement of permit requirements, and mass arrests for public order offenses were
common around the country. 61  One week after the murder of George Floyd, on the afternoon of June 1, 2020, hundreds gathered
outside Philadelphia police headquarters. 62  Accounts differ, and there is video footage showing individuals throwing water
bottles and a small crowd surrounding a police SUV. 63  Still, it is undisputable that when the crowd entered the Vine Street
Expressway (a local highway that *37  bisects the city), the city's own police were characterizing it as peaceful and non-
threatening on their radios. 64  Nevertheless, the police ordered the crowd of 5,000 to disperse because it lacked a permit to march
on the expressway. 65  The initial dispersal order was issued verbally, and some participants later claimed they didn't hear the
warning. 66  Throngs of Philadelphians continued to make their way on to the highway. 67  The scene became confused, but it did
not turn to mayhem until officers deployed pepper spray and tear gas, trapping many within the clouds of chemicals by blocking
off exit ramps. 68  The city is still healing from these events, and many participants remain angry at the way they were treated. 69

In October 2020, police in Graham, North Carolina, dispersed a nonviolent crowd for infractions of local ordinances. 70  The
incident took place on the last day of early voting, when over a hundred people marched from a local church to the county
courthouse to encourage people to vote. 71  The crowd was subsequently pepper sprayed and tear-gassed by Graham police. 72

By way of justification, police claimed that the march had become “unsafe and unlawful” when members decided to silently
kneel in front of a Confederate monument in honor of George Floyd. 73  A second round of tear gas and pepper spray was
launched when the group later congregated before the courthouse to hear speeches. 74  This time police said the crowd was
unlawful because the organizer, a local Reverend, had missed the deadline for requesting a street closure to accompany the
permit he had obtained for the march. 75

*38  II. DETROIT WILL BREATHE: FEDERAL LITIGATION

Police tactics such as those described above resulted in the filing of at least seventy-three federal cases in the past year. 76  Detroit
was no different. 77  By late August, under political pressure, the Detroit Board of Police Commissioners revised its use-of-force
policy. 78  Nevertheless, Detroit Will Breathe sued on behalf of those injured by tear gas, rubber bullets, and sound cannons. 79

The First Amendment guarantees “the right of the people peaceably to assemble, and to petition the government for a redress
of grievances.” 80  Federal courts, however, were largely silent about the provision. 81

Indeed, the Assembly Clause played no role in the Detroit litigation. 82  On August 21, 2020 fourteen individuals who
had participated in protests over the summer filed a lawsuit. 83  They challenged the constitutionality of the Detroit police
department's policing tactics. 84  The primary argument was that police had used excessive force in dispersing crowds in violation
of the Fourth Amendment. 85  Secondarily, the suit maintained that these forced dispersals were undertaken in retaliation for
the anti-police views being expressed by protesters, thus, violating the First Amendment. 86  Detroit Will Breathe requested a
temporary restraining order (TRO), enjoining the department's use of “tear gas, pepper spray, rubber bullets, sound cannons,
flash grenades, chokeholds, and mass arrests without probable cause.” 87  They won. The final round of conflict between *39
Black Lives Matter protesters in Detroit and police occurred on the night after the District Court issued the requested TRO. 88

The District Court's TRO is revealing of the feeble standing of the constitutional right of assembly today. The Court enjoined
Detroit police from, inter alia, using batons, chemical agents, or rubber bullets “against any individual peacefully engaging
in protest or demonstrations who does not pose a physical threat to the safety of the public or police.” 89  That is, it enjoined
Detroit from using force while dispersing peaceful protesters, but not from dispersing peaceful protesters per se. Indeed, the
TRO makes no explicit reference to the text of the First Amendment. This is because Detroit Will Breathe did not claim that
Detroit police had violated their First Amendment rights simply because they had forcibly dispersed nonviolent protesters--
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despite the fact that they had. 90  Instead, the basis for the First Amendment challenge, as explained above, was unconstitutional
retaliation: City officials and the Detroit police acted unconstitutionally because they had dispersed crowds in retaliation for
their objectionable views using excessive force. 91

Around the country this was typical of how First Amendment claims were pled. In Seattle, Judge Jones went so far as to
characterize the right “guaranteed by the Constitution” as a right to “the freedom of assembly without fear of retaliation or
disruption by ... police,” who “disagree with the content of the speech.” 92

The elusiveness of the right to peaceable assembly in constitutional challenges arising out of the 2020 Floyd protests is striking.
In Ohio, Judge Marbley was clearly taken aback by the tactics engaged in by Columbus police, after hearing testimony that a
police officer stomped on one plaintiff's kneecap and then shouted at her, “That's what you get for being down here, you black
protesting bitch.” 93  The woman was unequivocally not a violent agitator. 94  She had come to the scene not to protest, but to
locate her twenty-one-year-old *40  daughter. 95  She was, then, sprayed in the face with a chemical agent while she was asking
an officer for help, and then twice more, before the officer smashed her knee. 96  And this was not an isolated incident. 97

Judge Marbley's order offered a broadly protective definition of “nonviolent protesters,” covering “individuals who are chanting,
verbally confronting police, sitting, holding their hands up when approaching police, occupying streets or sidewalks, and/or
passively resisting police orders.” 98  The definition appears to imply that violent protesters are those who threaten physical
harm or property destruction--or pose an actual and imminent threat of doing so. 99

Still, his order only limited the ability of the department to disperse nonviolent protesters using non-lethal force. 100  It did
not, for example, ban police from dispersing nonviolent protesters per se. 101  The record regarding the behavior of crowds in
Columbus, as elsewhere, is mixed. 102  While there certainly were incidents of violence and looting, 103  there is solid evidence
that Columbus police dispersed crowds that were overwhelmingly peaceful. 104  Judge Marbley, for example, credited the
testimony of an incident commander, who testified that “99% of these people are peaceful ... whether they're yelling stuff at
you or not, that's still peaceful there if they're not threatening you.” 105  Under these conditions, his support for the department's
decision to clear the streets was tepid--noting “[a]t most, this evidence shows that Plaintiffs, and many protestors alike, were
engaging in minor property crime and offered only passive resistance” to police. 106

Given existing First Amendment law, however, Judge Marbley was not willing to go so far as to question the constitutionality of
a dispersal order based on traffic concerns and minor property damage, relying instead for his injunction on the safer conclusion
that under *41  the Fourth Amendment “these traffic concerns cannot legitimize the application of force when it is not otherwise
justified.” 107  When it came to the First Amendment, like other judges, he framed the First Amendment violation in terms of
viewpoint discrimination, remarking that “[w]hat separates our nation from some others is the ability to criticize our leaders
and those bearing the imprimatur of state authority without fear of retribution.” 108  The constitutional problem was the way
police treated protesters with whom they disagreed: “It is understandable why an officer might take personally profane and
provocative chants,” especially when crowds are “yelling stuff like fuck you ... and fuck the police.” 109  But, he continued,
“what is not comprehensible is why [they] would let that dictate ... treatment of individuals exercising their First Amendment
right, no matter how unkind their chants and signs might be.” 110

Judge Dabney L. Friedrich of the U.S. District Court for the District of Columbia, a Trump appointee, in some ways went the
furthest in allowing the claims of protesters dispersed on Lafayette Square to go forward (at least against local officials). 111

She held that if the Lafayette plaintiffs could prove that they “were engaged in a peaceful protest” at the time of their dispersal
with tear gas, pepper spray, rubber bullets, and flash bangs by officers from Arlington and the District of Columbia, they would
have “alleged an unconstitutional restriction on protected speech.” 112  This is because, she explained, the police would have
constructively closed Lafayette Square, a quintessential public forum, to all expressive activities “by violently clearing all of the
peaceful protestors.” 113  Most importantly, Judge Friedrich found that “any reasonable officer would have been aware that it is
a violation of foundational First Amendment rights to forcibly end a peaceful protest in a traditional public forum without any
legitimate justification for doing so.” 114  While her ruling is significant, it should not be overplayed. The question of whether
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the *42  government indeed lacked a legitimate reason is yet to be resolved. 115  Defendants in the case argued “the clearing
of [Lafayette] Square was justified by a significant government interest--the national interest in presidential security.” 116

In all, despite the flurry of litigation, federal courts reviewing cases arising out the Floyd protests failed to clearly delineate
the line between constitutionally protected and unlawful assembly. 117  Instead, in opinion after opinion, federal judges balked
at the task of drawing a line that law enforcement cannot cross when policing disruptive protests. In Detroit, Judge Laurie J.
Michelson fretted over “the difficulty in drawing an enforceable line that permits police officers to use appropriate means in
response to violence and destruction of property but that also does not chill free speech or abuse those who wish to exercise
it.” 118  Indeed, she began her opinion with “a short detour ... to stand with many of its sister courts” to recognize that, on the
one hand, “demonstrators have a right to protest the actions of the police and other members of the government without fear of
government retaliation;” and on the other, “police officers, especially in their duty to protect person and property, have difficult
and often dangerous jobs that require them to make splitsecond decisions.” 119  Judge Jones, in Seattle, also emphasized the
tight balance he was being asked to enforce:

First, as other courts have recently expressed, people have a right to demonstrate and protest government officials,
police officers being no exception. Their right to do so, without fear of government retaliation, is guaranteed by
the First and Fourth Amendments. Second, to protect person and property, police officers must make split-second
decisions, often while in harm's way. Third, the Court hopes that the parties see the kinship in their arguments--
not all protestors seek destruction; not all officers seek violence. 120

*43  III. POLITICS OF BACKLASH

The City's response to the TRO was to countersue. 121  The countersuit was quite bold, initially accusing Detroit Will Breathe of
defamation. 122  This charge, which got a fair amount of media coverage, was plainly frivolous. But the point of the countersuit
was not to win-- certainly, not on the defamation claim given that both Mayor Duggan and Police Chief Craig are public figures,
and the First Amendment sets an extremely high bar for defamation suits brought by public figures. 123  Rather, the point was
to recast political activists seeking racial justice and an end to police brutality in one of the country's poorest primarily black
cities as criminals. 124

The retaliatory countersuit, brought by the City, Mayor Duggan, Police Chief Craig, and several officers, alleged that Detroit
Will Breathe had engaged in a civil conspiracy to harm the Detroit Police Department and its officers while also defaming
the Department and its officials. 125  Defendants accused Detroit Will Breathe of being an organization “distinguished by its
militant culture and promotion of lawlessness” and alleged that they had engage in a conspiracy to undertake “unlawful action,
including violence” against Detroit police. 126

More brashly, Detroit argued that “reliance on the First Amendment” was misplaced because plaintiffs had engaged in
“concerted unlawful activity.” 127  Violence does nullify the protections of the First Amendment. 128  And the City's allegations
were broadly that Detroit *44  Will Breathe had conspired to “disturbing the peace, engaging in disorderly conduct, inciting
riots, destroying public property, resisting or obstructing officers in charge of duty, and committing acts of violence against
Detroit police officers.” 129  The evidence proffered for the unlawful activity, however, primarily rests on events on August 22,
when the group occupied the intersection around Woodward Avenue “thereby obstructing traffic,” (at midnight, remember). 130

The complaint charged the occupation was unlawful because the group lacked the requisite permit to congregate at the
intersection and that they unlawfully refused to disperse when ordered. 131

The District Court dismissed the countersuit in March. 132  Once again, the decision did not rely on the First Amendment. 133

Its only mention is on the final page, stating vaguely, “if protesters fail to heed lawful orders to disperse, law enforcement
has recourse. A speculative lawsuit that this may have been the result of a civil conspiracy to commit unlawful acts, with the
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attendant risks to First Amendment freedoms, is not one of them.” 134  The court, however, got it--implicitly recognizing the
suit for what it was--a publicity stunt aimed to chill constitutionally protected activity. 135

The countersuit, though unusual--indeed spectacular--is indicative of the way that limited First Amendment protections for
protesters create opportunities for political backlash. 136  Emboldened by the weak protections afforded by existing law to
disruptive protests, legislatures are furiously rushing to criminalize a wide swath of nonviolent protest tactics. 137

Republican legislatures around the country have introduced and, in some cases, passed anti-protest statutes aimed at disruptive,
but nonviolent, protesters. 138  Tennessee, for example, recently made *45  it a felony to camp on the grounds of the state
Capitol--a tactic used for several months by Black Lives Matter protesters in the state. 139  The Maryland legislature recently
defeated a bill that sought to establish a new misdemeanor offense for knowingly and unlawfully obstructing or blocking the
use of a highway, punishable by three years confinement and a $2,500 fine. 140  The term highway was defined in such a way as
to include bicycle and walking paths. 141  While obstruction bills have been defeated in several states, Arkansas passed one in
April 2021. 142  And Florida has established two new felonies, “aggravated rioting” and “aggravated inciting or encouraging a
riot.” 143  The Florida law also increases penalties for assault and theft during a riot as well as for vandalizing historic monuments
and forbids bail pending a first court appearance for individuals arrested for riot-related offenses. 144

According to the U.S. Protest Law Tracker hosted by the International Center for Not-for-Profit Law, thirty-six bills have been
enacted and fifty-two are pending. 145  The recent round of anti-protest legislation follows a similar legislative backlash after
the Black Lives Matter protests in response to the shooting of Michael Brown in Ferguson, Missouri, in 2014. 146

IV. DISMISSALS AND THE CHILLING OF POLITICAL PARTICIPATION

What, then, happened to those in Detroit who were arrested during the summer's protests? Their cases were largely
dismissed. 147

*46  In city after city, charges from Black Lives Matter protests have been dropped as prosecutors concluded the demonstrators
had been exercising their basic First Amendment rights. 148  Dallas announced on June 4, 2020 that it would not formally
charge 674 of the approximately 800 individuals who had been arrested in the first two weeks of unrest. 149  In October,
the Manhattan District Attorney announced that charges against demonstrators arrested for unlawful assembly and disorderly
conduct would be dropped. 150  A month later, District Attorney Mike Schmidt in Oregon admitted that “[s]eventy to 80 percent
[of the charges] would not survive constitutional challenges.” 151  Meanwhile, in Philadelphia, District Attorney Larry Krasner
went further, deciding to grant even those who had engaged in looting a way to avoid conviction--and the long-term costs of a
criminal record. 152  Nearly 500 individuals arrested for looting would have the option of being diverted to a restorative justice
process. 153

The dismissals came slower in Detroit. 154  The process started in January 2021, when a local judge dismissed all criminal
cases on his docket arising out of the Floyd protests. 155  The charges were dismissed without prejudice. 156  But the City
ran into evidentiary problems, 157  and shortly thereafter, the law department announced that it would voluntarily dismiss 238
misdemeanor charges arising out events on May 31, June 1, and June 2, 2020. 158  A few months later, a second Detroit judge
dismissed all of the misdemeanor charges on her *47  docket--these were mostly for disorderly conduct and loitering. 159  This
pattern of arrest and dismissal is typical, at least, since Occupy. 160

Estimates are that, nationally, upward of 90% of charges arising out of the Floyd protests have been dropped or dismissed. 161

As of March 2021, Detroit maintains its suit against Detroit Will Breathe leader, Tristan Taylor, for various misdemeanors. 162
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From a First Amendment perspective dropping charges against individuals ex post does nothing to remedy the nullification
of the constitutional right at the time. 163  Taking individuals who are not causing mayhem off the streets at the moment they
wish to register their protest undermines their constitutional right to peaceably assemble. It also creates fear and reticence to
participate again. This effect is particularly problematic given evidence that order-maintenance charges, like disorderly conduct,
are levied against Black protesters at higher rates than their white counterparts. 164

V. REFLECTIONS ON THE RIGHT OF ASSEMBLY

What light, then, do these stories arising out of protests for racial justice in Detroit shed on the state of the right to peacefully
assemble in the United States?

Foremost, they illustrate that a reinvigorated and disruptive form of protest is a central tactic in twenty-first century American
politics for movements seeking to vindicate the interests of everyday Americans. The size of the initial week of Floyd
protests was remarkable. 165  The iconic civil rights marches in the 1960s involved hundreds of thousands--not millions--of
protesters. 166

*48  In a world where money is the usual key to political access, persistent protests force elected officials to engage with
constituents, sometimes literally drawing leaders to the streets. 167  This was true in Portland, Oregon, where Mayor Ted Wheeler
joined protesters critical of both his handling of the situation and the federal presence in the city, only to be shouted at by
the crowd and, then, tear-gassed by police. 168  But it was also true in Pensacola, Florida, which also experienced a wave
of demonstrations in the aftermath of George Floyd's murder. 169  A week into the protests, a crowd occupied the Pensacola
Bay Bridge, linking arms and demanding a meeting with the city's Mayor. 170  Mayor Grover Robinson showed up, ultimately
negotiating with the group and agreeing to appoint one of its leaders to a newly created citizens' police advisory board. 171

As Black Lives Matter activist, DeRay Mckesson told a N.Y. Times reporter in 2015, about a year after Ferguson:

[T]he heart of the movement is in the actions. It's in shutting down streets, shutting down Walmarts, shutting
down any place where people feel comfortable. We want to make people feel as uncomfortable as we feel when
we hear about Mike, about Eric Garner, about Tamir Rice. We want them to experience what we go through on
a daily basis. 172

The ability to bring a city to a standstill is the ability to make elected officials take notice. 173  As Jeremy Waldron recently
observed, “something about a demonstration--any demonstration--seems to convey *49  at least to its targets and opponents
that things might get out of hand if its demands are not listened to. Patience is evaporating, it seems to say.” 174

The summer of 2020, even more than the protests in the wake of Michael Brown's killing, demonstrate how taking to the streets
remains a critical source of political power for everyday Americans. Social media cannot replace the public square. When
people gather with their fellow citizens to voice concerns about important public policies, politicians pay attention. 175  This
most recent wave of Black Lives Matter marches, like those before it, has succeeded in placing police reforms onto state and
local legislative agendas. 176  More than thirty states have passed more than 140 new police oversight and reform laws since May
2020. 177  A fundamental rethinking of policing is now squarely on the legislative agenda, and politicians around the country
are actually debating the pros and cons of defunding the police. 178

While disruption is central to the efficacy of public assemblies as political acts, it is often met with disapproval and extreme
responses from authorities, giving rise to escalating cycles of violence and backlash. 179  This is another lesson from 2020.
Indeed, although there was widespread support early on for the Black Lives Matter protesters, across racial and ethnic groups,
it has dropped off over the course of the year. 180  Even at its peak, Americans, by wide margins, *50  were of the view that
protests are less preferable than a range of other political tactics for achieving equality. 181
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Views of the protests, and of the protesters and their rights, as with everything in American politics today, differ starkly across
the political divide. A recent PEW poll found that only 60% of Americans agree that “people are free to peacefully protest” in
the United States; 182  and further that only just over half of Republicans agreed that “it is very important for the country that
people are free to peacefully protest.” 183

The most important lesson, then, to be taken from 2020, is that we need to teach the public why public assembly was included
in the First Amendment and why it still matters today. 184

Racialized policing and racial economic and health inequalities are not new crises. 185  Indeed, “[i]t is the protests that are
making the longstanding crisis finally visible to mainstream policymakers and the public.” 186  Equally importantly, the Floyd
protests, like others in recent years, engaged and energized individuals from various walks of life, bridged racial divides, and
brought many who had never demonstrated before out into the streets. 187

Protests complement elections, which “are limited both as civic experiences and as vehicles for political change.” 188  Nowhere
are the limitations of elections better understood than in the communities that have been at the center of the Black Lives Matter
protests. 189  “Communities in which [B]lack men have a thirty percent lifetime *51  risk of imprisonment and where rates of
felon disenfranchisement run high are well aware of the many limits of voting. Outdoor assemblies can compensate for these
limits.” 190

Assembling outdoors with others for political ends provides a face-to-face experience of citizenship--one that tends to breed
further political participation. 191  This was clear in the civil rights movement that brought us the Civil Rights Act of 1964 and
the Voting Rights Act of 1965, but it is also evident in more recent protests against economic inequality and systemic racism,
including policing. The social aspects build camaraderie and can “generate in individuals a sense of political agency.” 192  For
some, this makes them more likely to vote. 193  For others, it encourages them to join, or even found, organizations. 194

Protests are also an essential part of building the organizational capacity necessary to make elections valuable. 195  It is not
an accident that protest has been central to key social movements--from abolition and suffrage to the anti-war movement and
Black Lives Matter.

That said, large angry protests come with risks. 196  While the overwhelming majority of participants in the Floyd protests
exercised their constitutional rights in legitimate ways, some cities did experience rioting, particularly in the first few days at
night. 197

For some Americans, the rioting confirms their fear of public protests and rationalizes support for a narrow construction of the
right of peaceable assembly. 198  This explains the legislative backlash, discussed above. But it should be resisted and placed in
context. In the wake of the highest turnout election in a century, these *52  same legislatures are seeking to make it harder for
individuals to vote. 199  These efforts too are fueled by weak First Amendment rights for voters. 200

Even if it is debatable how much the changes will actually suppress voter turnout, it is worth pondering what it means for our
democracy that when the people come out to exercise their political rights, the immediate response in many state legislatures is
to limit, rather than lift up, the exercise of our political freedoms. Both trends reveal the importance of robust First Amendment
rights at this moment when our democratic norms are being questioned and undermined at every turn. 201  They are symbolic
of an increasingly anti-democratic trend where the response to Americans exercising their constitutional rights is to curtail
them. 202

If we want to shore up our democracy, state and local legislatures should be doing just the opposite. They should be using
legislation to protect the constitutional rights that federal courts are reluctant to enforce. Local ordinances should be amended
to clarify that participants in an assembly may not be dispersed from the streets for lack of a permit or otherwise violating time,
place, or manner restrictions, absent an imminent threat of violence to persons or property. Policies should also be put in place



BREATHING ROOM FOR THE RIGHT OF ASSEMBLY, 28 Wm. & Mary J. Race,...

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 10

to guide law enforcement in deciding how many participants in a crowd need to be posing an imminent threat of violence to
justify dispersal of the entire crowd. State legislatures should rewrite their riot and unlawful assembly acts to make violence, or
a credible imminent threat, an element of the crime--at least for crowds exercising First Amendment rights. Finally, legislatures
should address the largest and most consistent threat to protesters' rights in the last decade: the overuse of individual arrests
for catch-all public order offenses. 203  They should pass laws that clarify that individuals engaged in public assemblies may
only be charged with low-level criminal offences, like disorderly *53  conduct, when their actions pose an imminent threat of
violence to persons or property. To do nothing is to condone the routine suppression of constitutionally protected activity.

VI. THE CAMPUS MARTIUS, DETROIT--CIRCA 1900

Conflicts over public spaces, policing, and the contours of the right of assembly were at the center of a two-year fight in Detroit
at the turn of the twentieth century. 204

Detroit was a bustling, vibrant city--the largest in Michigan at the end of the nineteenth century. 205  Three criminal ordinances
governed gatherings in its public streets and squares. 206  The first prohibited disorderly conduct, defined as “making any
noise, disturbance, or improper diversion, or any rout or riot, by which the peace and good order of the neighborhood are
disturbed.” 207  A second prohibited loitering, and the third prohibited obstructing travel on the Campus Martius, among other
specified places. 208  The city did not require permits to gather in public, and there was no regulation of assemblies in city
parks. 209

Then, in 1900, the City passed an ordinance aimed to discourage noisy crowds in the Campus Martius and the central business
district--particularly those singing or drumming to the inconvenience of patrons of local businesses. 210  Singing and drumming
activities were associated with the Salvation Army and other outdoor evangelical preachers. 211  The ordinance, as passed, was
unenforceable because its penalty provision was removed at some point during the legislative process. 212

*54  This did not please local business owners on the Campus Martius who objected to the open-air religious services on the
square. 213  They contended that the religious crowds impeded their businesses and that regulating them was not an infringement
of the right of public assembly because they were nuisances. 214  Their argument gained traction with the appointment of a new
Republican police commissioner. 215  On his third day in office, Commissioner Frank C. Andrews announced his intention to
exclude a single tax speaker from the Campus Martius in response to a petition from local businesses. 216  Public reaction was
mixed. 217  The Salvation Army and the other regular speaker would be left alone for now. 218

The Detroit Free Press praised the action, but Tom Bawden, the single tax speaker, would have none of it. 219  Defying the new
Commissioner, he spoke as usual that night on the Campus Martius. 220  The police were flustered but eventually dispersed the
crowd gathered around him without much incident. 221

The following morning, the City's Democratic Mayor was incensed, and announced his intention to be on the Campus Martius
that night to secure the people's constitutional right of peaceable assembly:

When it comes to rushing people away, as I am told was done last night ... I advise them to stay where they are
and stand on their rights. The people have the right to assemble on the streets, and so long as they are not creating
a disturbance the only province of the police is to see that a way is kept clear, so that traffic is not obstructed. 222

Denying that the crowds on the Campus were a nuisance, he cautioned Commissioner Andrews against singling out Tom
Bawden. 223
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That night a crowd of about ten to twelve thousand gathered, but the event descended into a riot. 224  Trouble started when
police *55  turned on the Salvation Army with water hoses. 225  The Army did not fold. Instead, it cut the hose. 226  Meanwhile,
elsewhere on the Campus, Mayor Maybury gave a speech which characterized the Police Commissioners' actions as an attack
on free speech and assembly, invoking memories of the American Revolution:

I will not uphold rioting and I disparage bitter speech. But, my friends, I will always be found upholding that right
of every American citizen--free speech. (Cheers.) The birth of our republic grew out of just such gatherings as
this and gathered for the same causes. Sacred old Boston common had been used as a public meeting spot for
years, until one day the minions of King George drove the crowds from it and--The American revolution followed,
giving to us all the liberties which are now in jeopardy. 227

After the Mayor's speech, everything quickly spun out of control. 228  The riot lasted for four hours. 229  Although no one died,
seventeen people were injured. 230

Commissioner Andrews made a formal statement the following morning. Announcing his “deep[ ] regret” about the “unfortunate
occurrences of last night,” he blamed Mayor Maybury's irresponsible speech for the riot. 231  He also announced that he would
not be enforcing the 1900 Campus ordinance without the Mayor's support. 232

The Evening News, a Democratic paper, conceded that “gatherings which block the public highways may not be strictly within
the constitutional rights of the populace,” but argued that “custom and long sufferance” had given rise to an expectation that
they would not be dispersed for such obstruction. 233  The editorial insisted, “It was not a disorderly mob which Mr. Andrews
attempted to disperse. It was the people of the city of Detroit gathered to protest against official measures which they regarded
as oppressive.” 234  The debate about the contours of the right of assembly continued in the city papers for over a week, with
competing views published in the two major papers. 235

*56  The entire controversy prompted the Common Council to consider, for the first time, passing a permit requirement for
gatherings on the Campus Martius. 236  The Koch ordinance, as it would come to be known, as amended, prohibited public
gatherings within a halfmile radius of City Hall (including the Campus Martius) in the absence of advanced permission from
the Mayor and laid out penalties for violating it. 237  It also, however, prevented “the Mayor ‘from granting a permission to
any one person for more than one night a week.”’ 238  The ordinance eventually passed after being vetoed by Mayor Maybury,
who objected to the permit requirement as an infringement on free speech at odds with Americans' customary tolerance of
spontaneous addresses and political crowds. 239

The day after passing, the ordinance was promptly violated by three religious speakers, including Ensign Crawford of the
Salvation Army. 240  The three were arrested and ordered to appear in the Recorder's Court. 241  The case was continued. 242

About six weeks later, Tom Bawden was arrested for violating the ordinance. 243  Bawden's only argument in court was that
the ordinance was:

[A]n unwarranted infringement of the personal liberty of the citizen of the city of Detroit, who has of common
right the privilege of peaceably addressing his fellow citizens upon any subject they care to hear him upon, so
long as said speaker does not produce disorder, nor conduce to or provoke riot, but behaves himself in a lawful
manner. 244

The Recorder's Court agreed, dismissing the criminal charge. 245  Judge Phelan held that the Campus Martius was not a public
highway: “The name itself implies a home for the people. Its literal meaning being a field for the people.” 246  In addition,
“history shows that it was used for no one purpose oftener than the assembling of its citizens where any person whom the
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people would listen to was *57  permitted to address them.” 247  Therefore, “in this respect the people of this city have superior
rights in the Campus Martius than in an ordinary highway, in that in a highway the public generally has only an easement or
right [sic] of passage therein ....” 248  The decision prompted another round of public debate--including nationally--about the
scope of the right of assembly. 249  During this entire period, the Mayor refused to issue any permits to any speakers on the
Campus Martius. 250

Ultimately, although Judge Phelan of the Recorder's Court had precedent on his side, the Michigan Supreme Court reversed
his decision in a trend that explains why today few question the constitutionality of permit requirements for public assemblies
and marches. 251

But what is most striking is what happened next. Led by the Salvation Army, local speakers resisted--largely by engaging in
gatherings that were not technically covered by the ordinance, such as those without music. 252  Two months later, “the Salvation
Army had launched an all-out campaign, bringing Major Blanche Cox in from Indianapolis to lead the effort.” 253  “As soon
as she arrived, she defiantly held outdoor services at various locations within the halfmile circle without a permit”--although
never on the Campus Martius itself. 254  And it worked.

The Koch Campus Ordinance was amended at the beginning of April 1902. 255  Between her arrival in January and that time,
Major Cox had been arrested more than eight times and served several stints in the workhouse because the Salvation Army
opposed paying fines on the principle that its money should be spent on the poor. 256  She was not alone. 257  The City arrested
a number of other local street speakers and members of the Salvation Army for resisting the ordinance. 258  During that time,
various constituencies came to seek repeal. 259  What they got was reform: the new ordinance “split the *58  covered half-mile
radius from City Hall into two regulatory spaces.” 260  No permits would be granted in the first location, which included the
Campus Martius and a small part of Woodward Avenue. 261  The other portion, did allow permits for regular speakers. 262  The
new ordinance, importantly, did not apply to processions--a concession to both the Salvation Army and prior precedent. 263

The newspapers were generally satisfied. 264  The Salvation Army was not. 265

The story of the Campus Martius and the Salvation Army's struggles to challenge it reveals how contemporary conceptions of
the scope of First Amendment rights for protesters stand in stark contrast to the attitudes of previous generations of Americans--
something that originalists, textualists, and conservatives should duly note. As the above shows, Americans in the late nineteenth
century largely displayed a broad constitutional commitment to a right of assembly and willingness to accommodate unruly and
disruptive crowds. They understood that to serve its unique function in our democracy, outdoor assemblies must be permitted
to be spontaneous and to have access to public spaces--even when inconvenient. 266

A 1901 editorial in The Evening News reflects this high tolerance for the irritations that come with the people outdoors:

When the people at large want to assemble to discuss public affairs, they are not under any obligation to “hire a
hall.” The open public squares are theirs to use for such a purpose .... When they come out in their thousands, and
fill the public squares for a peaceful and orderly purpose, they literally take possession of and make use of their
own property, and, for the time being, the ordinary law of the road is suspended .... Some lawyers might cavil at
this, but the custom is universal in free countries, and the well-established custom is law. 267

What is most striking is that while the editorial acknowledged that the main purpose of a road is travel, and, as such, the
roadways should not be obstructed, it emphasized that the gatherings of citizens have traditionally been exempted from that
general principle. 268  No *59  one sanctioned rioting. 269  Previous generations of Americans understood, however, the value
of public assembly as a political practice--and expected a customary constitutional right to protect disorder short of violence. 270

They understood that the right of peaceable assembly preserves the promise of fundamental political or social change--ensuring
the people's power to end colonial oppression, to end a despised international conflict, or to demand fairness and racial justice
in citizenship, voting, and employment, but also for racial minorities in their encounters with the police. 271  As revolutionaries,
the Framers understood that this “First Amendment freedom [ ] need[s] breathing space to survive” and that public assemblies,
in particular, need license to be disorderly. 272
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SBJY].

49 See Anita Snow, AP Tally: Arrests at Widespread US Protests Hit 10,000, AP
NEWS (June 4, 2020), https://apnews.com/article/american-protests-us-news-arrests-minnesota-burglary-
bb2404f9b13c8b53b94c73f818f6a0b7 [https://perma.cc/F4YH-UYWW].

50 Carol D. Leonnig, Barr Personally Ordered Removal of Protesters Near White House,
Leading to Use of Force Against Largely Peaceful Crowd, WASH. POST (June
2, 2020), https://www.washingtonpost.com/politics/barr-personally-ordered-removal-of-protesters-near-white-house-
leading-to-use-of-force-against-largely-peaceful-crowd/2020/06/02/0ca2417c-a4d5-11ea-
b473-04905b1af82b_story.html [https://perma.cc/4CLU-QF3P].

51 M.L. Elrick & Meredith Spelbring, Detroit Police Arrest 42 People as Protesters, Authorities Clash After Weeks of
Calm, DETROIT FREE PRESS (Aug. 23, 2020).

52 Id.
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53 Elrick, Turf Fight, supra note 19.

54 Id.

55 See id.

56 See id.; see also Elrick & Spelbring, Don't Bring Chaos, supra note 32.

57 Elrick, Turf Fight, supra note 19.

58 Moran, Protesters Promise, supra note 12.

59 Id.

60 Elrick, Turf Fight, supra note 19.

61 For a vivid description of what policing looked like on the ground for the average protester, see Alsaada v. City of
Columbus, No. 2:20-cv-3431, 2021 WL 1725554, at *11 (S.D. Ohio Apr. 30, 2021).

62 Justine McDaniel, Ellie Rushing, Sean Collins Rush & Chris Palmer, Philadelphia Protesters Gassed on I-676, Leading
to ‘Pandemonium’ as They Tried to Flee, PHILA. INQUIRER (June 1, 2020), https://www.inquirer.com/news/george-
floyd-protests-philadelphia-gas-police-vine-street-expressway-20200601.html [https://perma.cc/8VWD-4993].

63 See Christoph Koettl, Nilo Tabrizy, Muyi Xiao, Natalie Reneau & Drew Jordan, How the Philadelphia Police Tear-
Gassed a Group of Trapped Protesters, N.Y. TIMES (June 25, 2020), https://www.nytimes.com/interactive/2020/
admin/100000007209446.embedded.html [https://perma.cc/SZT6-MM2C].

64 McDaniel et al., supra note 62; Michael Tanenbaum, Philly Officials Apologize for ‘Unjustifiable’ Use of Tear Gas
During I-676 Protest, PHILLY VOICE (June 25, 2020), https://www.phillyvoice.com/philly-police-tear-gas-unjustified-
i-676-protest-protesters [https://perma.cc/9L29-PCTB].

65 See Mass Protest Erupts on 3rd Day Following 400 Arrests, Looting Over Weekend, NBC10 PHILA. (June 2,
2020), https://www.nbcphiladelphia.com/news/local/national-guard-now-patrolling-philadelphia-in-hopes-of-quelling-
violent-unrest/2415105 [https://perma.cc/G78U-JSKK].

66 ‘Why Did This Just Happen?’ Philly's Escalating Protests, NPR: THE WHY (June 2, 2020), https://whyy.org/episodes/
why-did-this-just-happen-phillys-escalating-protests [https://perma.cc/4WPJ-4GKQ].

67 McDaniel et al., supra note 62.

68 See id.

69 Id.
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70 Christian Galvano & Kyra O'Connor, Multiple Marchers Arrested, Pepper Strayed in Graham at March for Voting Rights
and Justice, ELON NEWS NETWORK (Oct. 21, 2020), https://www.elonnewsnetwork.com/article/2020/10/march-in-
graham-ends-with-police-pepper-spraying [https://perma.cc/E6KV-V4V7].

71 See id.

72 See id.

73 Id.

74 Id.

75 Id.

76 Alsaada v. City of Columbus, No. 2:20-cv-3431, 2021 WL 1725554, at *26 (S.D. Ohio Apr. 30, 2021) (noting particular
cases raising challenges under the First and Fourth Amendments).

77 See Detroit Will Breathe v. City of Detroit, 484 F. Supp. 3d 511, 514-15 (E.D. Mich. 2020), order clarified, No. 20-12363,
2020 WL 8575150 (E.D. Mich. Sept. 16, 2020).

78 Miriam Marini, No Chokeholds Under Revised Police Policy, DETROIT FREE PRESS, Sept. 2, 2020, at A.9 (adopting
eight policy revisions aimed at minimizing reliance on force and emphasizing de-escalation tactics).

79 Detroit Will Breathe, 484 F. Supp. 3d at 515. For an overview of the various narratives see M.L. Elrick, Detroit Protests
Sue Police, Duggan, DETROIT FREE PRESS (Sept. 2, 2020), at A.5.

80 U.S. CONST. amend. I (emphasis added).

81 Detroit Will Breathe, 484 F. Supp. 3d at 515 (citing the First Amendment right to free speech and Fourth Amendment
right against excessive force).

82 See id.

83 Detroit Will Breathe v. City of Detroit, 524 F. Supp. 3d 704, 706 (E.D. Mich. 2021).

84 Detroit Will Breathe, 484 F. Supp. 3d at 515.

85 Id.

86 Id.
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87 Detroit Will Breathe, 524 F. Supp. at 706. The court never ruled on the plaintiffs' subsequent preliminary injunction
motion because the parties quickly agreed to a settlement. Id. (noting parties' agreement to a Joint Order to Preserve
the Status Quo).

88 Darcie Moran, Protesters Still Seeking End to Police Brutality, DETROIT FREE PRESS (Sept. 6, 2020), at A.5 (noting
gathering began with dancing and singing in the streets, with balloons released overhead, to mark both the 100th day
of protests and a victory in federal court the previous day).

89 Detroit Will Breathe v. City of Detroit, 484 F. Supp. 3d 511, 520 (E.D. Mich. 2020) (emphasis added).

90 See Detroit Will Breathe, 524 F. Supp. 3d at 706.

91 See id.

92 Black Lives Matter Seattle-King Cnty., 466 F. Supp. 3d at 1211 (emphasis added) (noting plaintiffs sued on grounds
that they had been “deprived ... of their right to protest and to be free from excessive force” under the First and Fourth
Amendments, respectively).

93 Alsaada v. City of Columbus, 2:20-cv-34-3431, 2021 WL 1725554, at *13-14 (S.D. Ohio Apr. 30, 2021).

94 Id. at *13.

95 Id.

96 Id. at *13-14.

97 See id. at *17-18.

98 Id. at *47 (emphasis added).

99 See Alsaada, 2021 WL 172554, at *47.

100 Id. at *46.

101 See id. at *47.

102 See id. at *15.

103 See, e.g., id. The Court described the chaos and vandalism on May 29, including evidence that some protesters arrived
with backpacks of frozen water bottles and chunks of rocks to hurl at police and that looting did occur. Id. But it took
care to note that “[i]n terms of which came first-- protestors throwing items toward police or police spraying protestors
with irritants and munitions--the record is mixed.” Id.
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104 See Alsaada, 2021 WL 1725554, at *16.

105 Id. at *39 (alteration in original) (quotations omitted).

106 Id. (“That the CPD felt the need to clear the streets might be legitimate.”) (quoting Black Lives Matter Seattle-King
Cnty. v. City of Seattle, 466 F. Supp. 1206, 1215 (W.D. Wash. 2020)).

107 Id. at *39.

108 Id. at *26 (concluding ultimately that “there is a live issue of whether Defendants have a policy, practice, or custom of
using excessive force and retaliatory infliction of pain on peaceful protestors”).

109 Id. at *25 (quotations omitted).

110 Alsaada, 2021 WL 1725554, at *25.

111 See Spencer S. Hsu, Federal Judge Tosses Most Claims Against Trump, Barr and U.S. Officials in Clearing of Lafayette
Square, WASH. POST (June 21, 2021), https://www.washingtonpost.com/local/legal-issues/lafayette-square-lawsuit-
claims-dismissed/2021/06/21/8c0e8416-d2ce-11eb-ae54-515e2f63d37d_story.html [https://perma.cc/8LE8-QYZ3].

112 Black Lives Matter D.C. v. Trump, No. 20-cv-1469, No. 20-cv-1542, No. 20-cv-2163, No. 20-cv-1622, 2021 WL
2530772, at *33-34.

113 Id. at *17. This is right. The government is precluded from prohibiting speech in parks or public streets (so-called
quintessential public fora) unless it can show that the prohibition is narrowly tailored to a compelling state interest. Id.

114 Id. at *35 (ruling that the officers lacked qualified immunity).

115 See id. at *39.

116 Id. at *35. Judge Friedrich also allowed plaintiffs' First Amendment retaliation claim to proceed. See id. at *38.

117 Garrett Epps, The Whole Concept of Unlawful Assembly Is a Mess, ATLANTIC (Aug. 9,
2020), https://www.theatlantic.com/ideas/archive/2020/08/the-whole-concept-of-unlawful-assembly-is-a-mess/615079
[https://perma.cc/76FB-MVGE]; see Kia Rahnama, How the Supreme Court Dropped the Ball on the Right to Protest,
POLITICO (Aug. 17, 2020), https://www.politico.com/news/magazine/2020/08/17/portland-crackdown-freedom-of-
assembly-supreme-court-397191 [https://perma.cc/RF2V-LZU5].

118 Detroit Will Breathe v. City of Detroit, 484 F. Supp. 3d 511, 516 (E.D. Mich. 2020), order clarified, No. 20-12363, 2020
WL 8575150 (E.D. Mich. Sept. 16, 2020).

119 Id. (adding “just as not all protestors seek destruction, not all officers seek violence”).

120 Black Lives Matter Seattle-King Cnty. v. City of Seattle, 466 F. Supp. 3d 1206, 1212 (W.D. Wash. 2020).
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121 Defendant/Counter-Plaintiffs' Response in Opposition to Plaintiffs/Counter-Defendants' Motion to Dismiss
Counterclaim, Detroit Will Breathe v. City of Detroit, No. 2:20-cv-12363, 2020 WL 9889708, at *1 (filed Dec. 4, 2020)
[hereinafter Detroit Countersuit].

122 Id. at *11.

123 See New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964). Unsurprisingly, the claim was quickly dropped. Detroit
Countersuit, supra note 121, at *11.

124 Detroit City, Michigan, U.S. CENSUS BUREAU (July 1, 2019), https://www.census.gov/quickfacts/detroitcitymichigan
[https://perma.cc/YH33-TJGH].

125 Detroit Countersuit, supra note 121, at *11.

126 Id. at *1-*2.

127 Id. at *10-*11 (emphasis removed). Typical of First Amendment arguments today, the complaint made no mention of
the Assembly Clause. Id. Instead, it emphasized that it was immaterial that the conspiracy “is evidenced by certain
speech.” Id. at *10. The First Amendment “does not permit Plaintiffs to use the First Amendment shield to hide their
unlawful agreement.” Id. The ACLU filed an amicus brief exhaustively laying out the First Amendment challenges to
the city's counter suit. Brief for American Civil Liberties Union, as Amici Curiae Supporting Respondents at 3 Detroit
Will Breathe v. City of Detroit No. 2:20-cv-12363, *(E.D. Mich. Nov. 6, 2020) (arguing among other things that there
was not even evidence of incitement to unlawful activity). It too, however, focused exclusively on Detroit Will Breathe's
protected speech. Id.

128 See Cantwell v. Connecticut, 310 U.S. 296, 308 (1940) (“When clear and present danger of riot, disorder, interference
with traffic upon the public streets, or other immediate threat to public safety, peace, or order, appears, the power of
the State to prevent or punish is obvious.”).

129 Breathe v. City of Detroit, 524 F. Supp. 3d 704, 709 (E.D. Mich. 2021).

130 Detroit Countersuit, supra note 121, at *4.

131 Detroit Will Breathe, 524 F. Supp. 3d at 706-08.

132 Tresa Baldas, Detroit Will Breathe Scores Win in Legal Fight with the City, DETROIT FREE PRESS (Mar.
10, 2021), https://www.freep.com/story/news/local/michigan/detroit/2021/03/10/countersuit-dismissed-against-detroit-
will-breathe/6943347002 [https://perma.cc/YDB2-5X4B].

133 Detroit Will Breathe, 524 F. Supp. 3d at 709-13.

134 Id. at 712.

135 See Baldas, supra note 132. These types of suits are becoming a trend. See, e.g., Doe v. Mckesson, 945 F.3d 818, 840
(5th Cir. 2019) (Willet, J., dissenting in relevant part), vacated, 141 U.S. 48 (2020).
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