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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 

 §  

In re: § Case No. 21-30427 (DRJ) 

 §  

SEADRILL LIMITED, et al., § 

§ 

Chapter 11  

 § (Jointly Administered) 

Debtors.1 §  

 §  
 

 

THE SVP PARTIES’ OBJECTION TO DEBTORS’ MOTION FOR ENTRY OF AN 

ORDER (I) AUTHORIZING ENTRY INTO THE BACKSTOP COMMITMENT 

AGREEMENT, (II) APPROVING THE PAYMENT OF FEES AND EXPENSES 

RELATED THERETO, AND (III) GRANTING RELATED RELIEF 

(Relates To ECF No. 864) 

                                                 
1   A complete list of the debtors in these chapter 11 cases (the “Debtors”) may be obtained on the website of the 

Debtors’ claims and noticing agent at http://cases.primeclerk.com/SeadrillLimited.  The location of Debtor Seadrill 

Americas, Inc.’s principal place of business and the Debtors’ service address in these chapter 11 cases is 11025 Equity 

Drive, Suite 150, Houston, Texas 77041. 
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The SVP Parties, lenders holding in excess of $176 million against various Debtors2 hereby 

file this objection to the Debtors’ Motion for Entry of an Order (I) Authorizing Entry into the 

Backstop Commitment Agreement, (II) Approving the Payment of Fees and Expenses Related 

Thereto, and (III) Granting Related Relief [ECF No. 864] (the “Backstop Motion”),3 and 

respectfully state as follows:4 

PRELIMINARY STATEMENT 

1. On July 24, 2021, the Debtors filed the Backstop Motion, requesting that this Court 

approve, in advance of confirmation, a backstop commitment letter (the “Backstop Letter”) 

pursuant to which eight prepetition lenders (the “Backstop Creditors”) (out of over 40 secured 

lenders to all Debtors) would receive $22.5 million in cash (payable immediately) (the 

“Commitment Premium”) and a minimum of 4.25% (the “Equity Premium”) in reorganized 

company equity (“Reorganized Equity”), worth approximately $61 million.5 In exchange, the 

Backstop Creditors agree to “backstop” a first lien secured exit facility, comprising a $175 million 

term loan and a $125 million revolving credit facility (the “Exit Facility”) that itself has stapled 

to it another 12.5% of the Reorganized Equity to be distributed to lenders who participate in the 

Exit Facility.   

2. This Court must deny the Backstop Motion for numerous, independently 

dispositive reasons.  First, it is clear that the Commitment Premium and the Equity Premium 

                                                 
2  The SVP Parties hold claims that are classified in Classes 4-c and 4-d under the Debtors’ proposed plan of 

reorganization (the “Plan”). 
3   All terms not otherwise defined herein have the same meanings as defined in the Disclosure Statement Relating to 

the Joint Chapter 11 Plan of Reorganization of Seadrill Limited and its Debtor Affiliates Pursuant to Chapter 11 of 

the Bankruptcy Code (the “Disclosure Statement”) [ECF No. 861]. Filed concurrently herewith is the SVP Parties’ 

objection to the adequacy of the Disclosure Statement.  To avoid duplication, this objection has a much longer 

discussion of the factual background. 
4   Filed concurrently herewith is the SVP Parties’ Appendix in Support of (i) Objections to the Backstop Motion and 

Disclosure Statement Motion and (ii) Derivative Standing Reply (the “Appendix”). 
5   Based on the Debtors’ midpoint $1.508 billion equity value as set forth in the Disclosure Statement, net of 

dilution for the Hemen Convertible Bond but prior to dilution of any equity awarded to management.  
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There should be no self-imposed limits on shopping for and accepting a better offer from third 

parties. 

14. The Commitment Premium and Equity Premium are supposed to compensate the 

Backstop Creditors for the risk associated with capital they have to commit and therefore should 

be commensurate with that risk.  Here, as discussed in detail below, the risk to the Backstop 

Creditors is de minimis.   The net effect is that the Backstop Creditors are being ‘compensated’ 

based on a $300 million Exit Facility when the ‘market’ (as demonstrated by the comparable but 

cheaper SVP Updated Backstop Offer) shows that the consideration being provided is not 

commensurate with the risks being undertaken by the Backstop Creditors. 

15. The PSA that was attached to the Disclosure Statement cannot be terminated by 

consenting lenders absent 75% of PSA signatories agreeing to terminate.  Adding insult to injury, 

since the Backstop Creditors themselves constitute more than 80% of such lenders and therefore 

can easily block termination of the PSA.  In other words, there is zero chance the PSA would ever 

be terminated, even if an objectively better bid for any of the Debtors silos, including the NADL 

Debtors, was presented—unless that bid exceeded the disproportionate value being paid to the 

Backstop Creditors plus any anticipated value they expect post-emergence when they could cash 

in on their privately negotiated allocation of value across the silos. 

16. Indeed, the SVP Parties ran the numbers.  Looking just at the Backstop Creditors, 

in order for each of them to receive more on account of their prepetition claims than they would 

as Backstop Creditors, a bidder would need to offer at least more than $772 million, which is $245 

million more than the $526.9 million11 that the Debtors say is the value of the NADL Debtors’ 

                                                 
11   Calculated using the Disclosure Statement’s midpoint TEV.  These figures assume (a) AOD lenders accept the 

cash-out option. 
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assets provided to NADL Lenders.12  That minimum excess is required due to the value that the 

Debtors are uniquely giving to the Backstop Creditors in exchange for their Plan support. 

17. The Backstop Motion should not be approved because it provides for the transfer 

of an indefensible amount of estate value to a small number of preferred lenders, with whom the 

Debtors privately negotiated for several months, all while deterring clear and unambiguous interest 

from third parties who were interested in bidding for all of the Debtors’ assets.  The Backstop 

Letter consideration (i) is not commensurate with any legitimate risk the Backstop Creditors face, 

(ii) cannot overcome the indisputably less expensive SVP Updated Backstop Offer that is made 

available to all lenders, and (iii) does not reflect any effort to maximize value of the Debtors’ 

estates.  This Court should deny the Backstop Motion. 

RELEVANT FACTUAL BACKGROUND 

A. The Debtors’ Structure Lands Them In Chapter 22 

18. The Debtors primarily consist of two sets of companies.  The first set are twelve 

separate “silos” that have their own rigs, operations and credit facilities.  The second set are the 

entities that effectively serve as corporate management.   

19. This is the Debtors’ second trip into bankruptcy before this Court.  In late 2017, the 

Debtors commenced chapter 11 cases and emerged in July 2018.  That restructuring was largely 

consensual, but it left the Debtors with substantial secured debt.  Nonetheless, in connection with 

the 2018 restructuring, the Debtors’ management prepared projections, which the Debtors’ 

investment banking firm adopted, showing that the company could service the debt.  The Debtors 

dramatically underperformed on their projections, including well before the onset of the COVID-

                                                 
12   If this Court factors in the benefit the Backstop Parties also receive under the Exit Facility, and for certain 

Backstop Parties, benefit as AOD Debtor lenders, it takes substantially more for a bidder to overbid, entirely 

disconnected with the value of the Debtors’ assets. 
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B. The Commencement of these Chapter 11 Cases and Chronology of Events Leading 

Up to April 30, 2021 

22. On February 7, 2021, in response to fears that their lenders would exercise 

remedies, the AOD Debtors commenced their chapter 11 cases.  The AOD Debtors own several 

rigs located in the Middle East.  Of the Backstop Creditors, two hold $49 million in claims against 

the AOD Debtors, comprising of a blocking position for any AOD Debtor class acceptance.  

Another important PSA Consenting Lender is a larger AOD Debtor creditor.  Under the Plan, the 

AOD Debtor’s creditors are supposed to be unimpaired, but they receive special and very favorable 

treatment.  The SVP Parties are not lenders to the AOD Debtors. 

23. A few days after the AOD Debtors filed their cases, the remaining Debtors filed 

their chapter 11 cases.  These Debtors included the NADL Debtors, which at the time owned five 

harsh environment rigs, two of which were on contract and the remaining three set for scrapping.  

Early on, several parties explained that the assets of the AOD Debtors and the NADL Debtors 

were the “crown jewels” of the Debtors, even though they comprise a relatively small portion of 

the Debtors’ fleet.  See ECF No. 195 (Hr’g Tr. at 24:1–3 (Feb. 12, 2021)). 

24. This fact led to an early division.  On the one hand, the Debtors and the CoCom 

Lenders did not want to see the NADL Debtors and the AOD Debtors separately marketed, either 

because a separate track potentially threatened the value of all of the other Debtors13 or, more 

cynically, any possibility of a third-party bidder threatened the economic benefits enjoyed by the 

Debtors’ existing senior management and Hemen.  On the other hand, the Ad Hoc Group, which 

at the time included the SVP Parties, expressly favored a dual-track process—meaning that while 

                                                 
13   The need for a “holistic” solution has been the publicly stated position of the CoCom Lenders throughout this 

case.  The SVP Parties submit that if it results in a better recovery for a silo’s creditors for a single silo to be 

marketed than in a holistic solution, then the fiduciaries for that debtor silo must pursue such marketing: no one has 

sought to substantively consolidate the Debtors.  That being said, while the SVP Parties have not always agreed with 

the CoCom Lenders on all aspects, they have had common ground with the CoCom Lenders on the need for a 

“market check” of some sort. 
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they did not oppose consideration of a “single silo” reorganization, there needed to be a market 

check, which could be served by soliciting bids from third parties.  See ECF No. 646 at ¶ 4.  The 

Ad Hoc Group also advocated for the appointment of an independent director at the NADL 

Debtors.  As discussed below, the Ad Hoc Group  subsequently switched sides and became the 

strongest creditor advocates against a market check. 

25. The SVP Parties hold $119 million in secured claims against the NADL Debtors.  

In every filing with this Court, in distinct contexts, they have advocated for a marketing process 

(or at least a market check) of at least the NADL Debtors (if not all the Debtors).  They are, by far, 

the largest secured lender “weighted” towards the NADL Debtors.  See ECF 820 at App. “1”.  In 

other words, while they are not the single largest NADL lender and do not have a class acceptance 

blocking position, the SVP Parties have been economically incentivized to see the value of the 

NADL Debtors’ assets be maximized, regardless of the other Debtors.  No other creditor can say 

this. 

26. On March 29, 2021, the Debtors publicly filed a notice that attached a 

“comprehensive restructuring proposal” (the “March 29 Proposal”).  The March 29 Proposal 

made clear that the Debtors desired to pursue only a “single silo” reorganization, where all lenders 

across all silos would receive “take back” secured debt and equity in a reorganized company.  The 

March 29 Proposal also contemplated the Debtors raising $300 million in super-senior secured 

“new money,” which would mean that the reorganized company would have more than $1 billion 

in secured debt.  The asserted midpoint TEV Debtors ascribed to themselves at the time was $1.5 

billion, meaning that the equity value of the reorganized company under this construct was 

approximately $850 million.  At the time, the Debtors indicated that NADL Lenders would recover 

51% on their claims based on the midpoint $1.5 billion TEV.   
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r keep fighting for a dual-track process.  Not surprisingly, the favored 

Backstop Creditors leaped at the chance.  As a result, by mid-May 2021, the tables had turned.  

The Ad Hoc Group kicked out the SVP Parties on May 17, 2021 and no longer publicly advocated 

for any marketing process.   

36. As confirmed in discovery, the NADL Independent Directors were not involved in 

these discussions. 16  The 

SVP Parties were of course very worried that this exact dynamic might occur, and thus in May 

2021 the SVP Parties repeatedly sought an audience with the NADL Independent Directors to 

convince the directors to advocate for the NADL Debtors’ estates.  After weeks of trying, they 

finally had on May 24, 2021 a one-on-one telephone meeting with the NADL Independent 

Directors and their counsel.  In advance, they delivered a lengthy written presentation that 

demonstrated both third party bids ( and Dolphin) were attractive for the NADL Debtors 

relative to the Debtors’ “single silo” plan.  They also fully disclosed to the NADL Independent 

Directors that Dolphin was a portfolio company, but the SVP Parties only wanted to see the best 

bid, by whomever, succeed, and desired to see the NADL Independent Directors advocate for a 

marketing process that would allow that to occur. 

37. The NADL Independent Directors did not provide to the SVP Parties any analysis, 

valuations, or recommendations during this meeting.17  As far as the SVP Parties are aware, they 

never requested, and the Debtors never provided, a valuation of the NADL Debtors on a stand-

alone basis.  For months the NADL Independent Directors never advocated for the NADL Debtors 

                                                 
16   The SVP Parties requested discovery from the Debtors, two of the four G4 members, and the NADL 

Independent Directors.  There were extraordinary few examples of e-mail communications between advisors for the 

NADL Independent Directors and others, and virtually none involving the NADL Independent Directors themselves. 
17   When it ended, counsel for the SVP Parties requested a follow-up and had to send a letter on June 1.  On June 3, 

counsel for the NADL Independent Directors responded; among other things, the letter expressly “appreciated 

hearing your client’s views, input and perspective on NADL, and we look forward to continuing to engage with you 

in a constructive manner.”  See Appendix “Exhibit E”. 
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40. When it became apparent that as of June 11, 2021, the Debtors had cut a deal with 

favored lenders who would backstop the “single silo” plan, the SVP Parties knew that absent a 

dramatic change, they would never convince the Debtors and the backstop lenders to ever permit 

a realistic marketing process for any of the Debtors, at minimum to serve as a market check.  Based 

on the  the Backstop Creditors stood to obtain in excess of $ million in 

additional consideration for underwriting $300 million in first lien secured debt.20  The Backstop 

Creditors would never vote against a Plan containing the lucrative backstop terms, even if another 

bid for the Debtors’ assets exceeded $1.67 billion TEV, unless a bid exceeded both the TEV and 

the economic incentives to the Backstop Creditors. 

41. So, on June 15, 2021, the SVP Parties proposed their own backstop commitment.  

See Appendix “Exhibit A”.  Matching identically the proposed $300 million Exit Facility and 

accepting that the Debtors would still be able to pursue their “single silo” plan, the SVP Parties 

offered materially better economic terms to the Debtors.  Specifically: 

TERM 6/11 DEBTOR 

PROPOSAL 

SVP INITIAL BACKSTOP 

OFFER 

ECONOMIC 

DIFFERENCE 

Commitment Premium % of $300 million 5.0% of $300 million million savings 

Equity Commitment Premium  of stock 3.0% of stock million (based on 

TEV of $ billion) 

42. The SVP Parties made clear that they were not imposing any particular valuation 

of any of the Debtors or any allocation of value among the Debtors; regardless of how this Court 

ultimately determined Plan value and allocation, if the Plan were confirmed, even if over the SVP 

                                                 
20   At the time, the SVP Parties had not seen the Debtors’ projected cash needs, and thus assumed that the Debtors 

actually needed a $125 million revolving loan facility.  According to the Disclosure Statement, the Debtors believe 

that they do not need to borrow under any revolving loan facility for the next five years.  See Disclosure Statement 

at 365. 
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Parties’ objection, the SVP Parties agreed to be committed to the backstop of the entire $300 

million Exit Facility on the same exact terms.  Equally important, the SVP Initial Backstop Offer 

was made available to all lenders.  There could be no possible argument that the SVP Parties were 

seeking to exclude any creditor for their own benefit or force the Debtors to only consider selling 

assets for the SVP Parties’ benefit.  There could also be no argument that the SVP Parties were 

offering the backstop in exchange for a vote on the Plan. 

43. The SVP Initial Backstop Offer had one condition – that the Debtors agree to a 

market check (not a marketing process).21  The market check was not something only acceptable 

to the SVP Parties, but would require agreement by the Debtors, the NADL Independent Directors, 

and the Backstop Creditors (which easily could be many lenders other than the SVP Parties).  In 

other words, the proposed market check in the SVP Initial Backstop Offer was not a specific sale 

process dictated by the SVP Parties but would be agreed to by many important constituencies.  The 

Backstop Motion fails to mention this fact. 

44. The SVP Initial Backstop Offer was sent to counsel to the Debtors, the NADL 

Independent Directors, the Ad Hoc Group, the CoCom Lenders, and DNB as agent.  Only the 

Debtors responded, asking eight questions on June 17, 2021.22  The SVP Parties responded within 

24 hours, making clear that by agreeing to backstop the Exit Facility regardless of the outcome of 

valuation, a market check, and allocation, and regardless whether they voted in favor of the plan 

in this way, the SVP Parties actually supported the Plan process.  This ensured that the SVP Initial 

                                                 
21   The Backstop Motion is misleading in this respect.

here is a difference between a “marketing process” and a “market check” and that the SVP Initial 

Backstop Offer involves only a “market check.” 
22   The Debtors did not in any way disagree with the SVP Parties’ statement that the Debtors had represented their 

TEV was approximately $1.6 billion. 
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DEBTOR SILO RECOVERY 

(including dilution from (a) 

Backstop fees; (b) Hemen 

Convertible Bond; and (c) 

Exit Facility 

RECOVERY 

(excludes Backstop fees) 

RECOVERY 

(excludes Backstop 

fees and Hemen 

Convertible Bond) 

Class 4-a (AOD SILO) 100.0% 100.% 100% 

Class 4-b (EMINENCE 

SILO) 

11.1% 11.9% 12.0% 

Class 4-c NADL SILO 57.6% 58.9% 59.3% 

Class 4-d ($1.35 

BILLION SILO) 

22.1% 23.5% 23.9% 

Class 4-e ($950 

MILLION SILO) 

27.2% 29.1%% 29.6% 

Class 4-f (ECA SILO) 47.6% 50.5% 51.2% 

Class 4g ($1.5 BILLION 

SILO) 

37.3% 39.1%% 39.6% 

Class 4-h ($1.75 

BILLION SILO) 

10.9% 11.4% 11.5% 

Class 4-i ($450 

MILLION NORDEA 

SILO) 

17.2% 17.8% 18.0% 

Class 4-j ($300 

MILLION SILO) 

96.9% 99.1% 99.8% 

Class 4-k ($440 

MILLION SILO) 

105.3% 109.2% 110.3% 

Class 4-l ($400 

MILLION SILO) 

55.2% 58.6% 59.5% 
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Backstop Motion now.  If approved, the Debtors will be obligated to $22.5 million in cash to the 

Backstop Creditors, regardless of what happens to the Plan. 

74. The Backstop Motion did not attach the SVP Initial Backstop Offer, or disclose its 

terms, but does offer a narrative why the Debtors contend the SVP Initial Backstop Offer is 

somehow inferior.  At paragraph 19, the Backstop Motion concedes that the SVP Initial Backstop 

Offer “contemplates a lower cash commitment fee compared to the Backstop Commitment and 

contemplated that the opportunity to backstop the financing would be open to all lenders.”  

Backstop Motion at ¶ 19.  But then it purports to explain why the Debtors turned it down.  As 

discussed below, each “explanation” makes no sense. 

75. The Debtors did not have the benefit of the SVP Updated Backstop Offer when 

they filed their Backstop Motion.  But it is even more favorable for the Debtors and their creditors 

not invited to the Backstop Party exclusive club.  As of the date of this Objection, the Debtors have 

not agreed to the SVP Updated Backstop Offer. 

G. The Alternative Bids 

76. The Disclosure Statement discloses that the Debtors have received multiple bids 

for all the Debtors’ assets.  The SVP Parties are aware of two.  Both bids provided a comprehensive 

solution, addressing a concern that the CoCom Lenders had raised before this Court.  First, in May, 

Competitor 1 submitted bids for all the Debtors’ assets, and repeatedly amended its bid, including 

in early July.  

77. Second, in early July 2021, Dolphin, Transocean, and a third bidder jointly 

submitted for all of the Debtors’ assets (the “Initial Joint Bid”).  The participants to the Joint Bid 

have different focuses and no doubt believe that their Joint Bid would maximize the aggregate 

value. Indeed, in August the three bidders made an updated joint bid (the “Updated Joint Bid”) 

that allocated more value to specific silos.   
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of the Debtors, but to maximize the return to the Backstop Creditors. 

84. The end result is that each Backstop Creditor will recover a sizeable premium to its 

claim recoveries.  Based on documents obtained in discovery,40 it appears that all but one Backstop 

Creditor will receive a double-digit percentage increase as a function of total recoveries.  The table 

below shows how this works:41 

BACKSTOP PARTY AGGREGATE RECOVERY 

AS LENDERS 

INCREMENTAL RECOVERY AS 

BACKSTOP CREDITORS 

Deutsche Bank42 

Ironshield 

Bybrook 

SEB 

Nordea 

DNB 

GIEK 

JP Morgan 

85. The math does not lie.  There is a perverse incentive to discourage third party 

bidders not bid for the Debtors’ assets, created by the Backstop economics that the Debtors ask 

this Court to approve.  In order to convince a Backstop Creditor to vote to terminate the PSA (who 

have the ability to block terminate), any bidder is going to have to bid more than the value of the 

                                                 
40   In discovery, the SVP Parties received from the Debtors a document that reported 

The claim amounts are not identical to those reported in the Rule 2019 Statements 

filed by the Ad Hoc Group and the CoCom Lenders.  The chart uses the claim amounts as reported in the Debtors’ 

document. 
41   The table assumes the Exit Facility is fully subscribed.  But to the extent it is not, the Backstop Creditors can 

receive substantial additional value through funding more than their pro rata share of the Exit Facility.  This is 

because the Exit Facility staples 12 5% of the reorganized company equity and gives an arrangement fee. 
42   The same individual signed the PSA for both entities. 
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Debtors’ assets by needing to exceed the value of the Backstop Creditors’ economic benefits.  The 

Backstop Creditors are incentivized to discourage any third party bid that represents value 

accretive to prepetition claims but less than the value of the Backstop Creditors’ economic benefits.  

Notably, the SVP Updated Backstop Offer largely eliminates this incentive. 

OBJECTION 

86. As reflected in the Introduction, backstop commitments can be helpful for 

restructurings when debtors need to raise capital and must incentivize third parties to guarantee 

access to such capital, but they are not without potential for abuse.  In 2018, in Pacific Drilling, 

the court provide a cautionary tale – “back stop” commitments negotiated between a debtor and 

favored creditors can easily be abused and courts must have healthy skepticism towards being 

asked to approve of them.  Pac. Drilling, 2018 Bankr. LEXIS 3024 at *2, *14.  Even though in 

Pacific Drilling the court ultimately approved the backstop motion because there were no 

objections to the motion (despite prior admonitions from the court and several modifications), and 

parties had engaged in mediation prior to the debtors’ request for approval, the court did so “but 

not without a great deal of misgivings,” id., which the detailed decision went on to explain.43 

87. Among Pacific Drilling’s misgivings was the fact that favored lenders who were 

participating in the backstop had “ample economic incentive” to participate, and that because the 

opportunity to participate was not presented to all, it raised “the possibility again that the backstop 

fee is really just an extra payment and an extra recovery rather than a reasonable, stand-alone 

financing term.”  Id. at *15.  The court was clearly expressing the concern of a creditor getting 

extra consideration to support a plan, or, stated more bluntly, vote buying. 

                                                 
43   To avoid any efforts by the Debtors to undermine the SVP Parties’ position today, an SVP Party was a 

beneficiary of the backstop that was approved in Pacific Drilling. 
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88. Another misgiving expressed in Pacific Drilling is that because backstop 

consideration often is in the form of stock of a reorganized debtor, “they have no real practical 

effect on the debtors themselves.  The real effect is on other creditors, because the issue of the 

added shares dilutes the value of the shares that those other creditors will receive.”  Id. at *14. 

89. The Pacific Drilling court also expressed concern that debtors will typically point 

to business judgment to defend their request but ignore bankruptcy principles: “the principle to be 

guarded here is one that requires equal treatment of similarly situated creditors, which is more a 

matter of bankruptcy philosophy than it is a matter of business judgment. As I said last week, as a 

business matter the Debtors just want to get out of bankruptcy. They can agree to reasonable fees 

as part of a financing, but it is for the courts to decide whether fees are reasonable or not and to 

decide whether, in effect, some larger creditors are really being given an unequal and preferential 

treatment that is disguised as a financing term.”  Id.  In making this statement, the court in Pacific 

Drilling was particularly concerned with a majority of creditors taking advantage of their majority 

status to acquire more consideration for themselves, at the expense of a minority of creditors, 

including even a lone creditor making itself heard.  Id. at *6. 

90. Finally, the court noted that despite its repeated concerns, at the end of the day, “not 

one of the relevant indenture trustees and not a single holder of any of the relative debts has come 

forward to complain about the proposed terms.”  Id. at *15.  Despite this, Judge Wiles stated “I 

hope that in the future when these structures are presented, the parties will explore in more detail 

the issues and concerns that I have raised. But this is the wrong case in which to make rulings, 

particularly based only on skepticism.”  Id. at *16. 

91. Every misgiving expressed in Pacific Drilling exists here.  The Debtors, in their 

desire to exit chapter 11 while keeping their existing management team in place and forcing their 
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lenders are excluded from participating as Backstop Creditors.  See Peabody Energy, 933 F.3d at 

926.  “The problem with allocations in rights offerings . . . or big backstop fees that are paid to the 

bigger creditors who sat at the negotiating table but that are not even open to other creditors (and 

in particular to other creditors in the same class), is that it is far too easy for the people who sit at 

the negotiating table to use those tools primarily to take for themselves a bigger recovery than 

smaller creditors in the same classes will get.”  Pacific Drilling, 2018 LEXIS 3024, at *6.  And 

that is exactly what is happening here. 

104. Second, for the reasons discussed below, the Backstop Letter’s consideration is too 

rich to truly have been intended to compensate the Backstop Creditors for any purported risk they 

have incurred a result of their Backstop commitments; rather, the Backstop Letter provides an 

additional means of funneling value to the creditors the Debtors believe will support their preferred 

plan process.  See id. at * 6-*7 (explaining that the “Bankruptcy Code does not permit the unequal 

treatment of creditors in the same class; it also does not permit the payment of extra compensation 

to large creditors in exchange for their commitment to vote for a plan.” and “[t]he Code allows for 

reasonable financing terms but they must be reasonable, and they cannot just be a disguised means 

of giving bigger creditors a preferential recovery.”).   

105. Third, the integrated negotiation and concurrent execution of the Backstop Letter 

and PSA further undercut any argument that the Backstop consideration is being provided on 

account of anything other than the Backstop Creditors’ prepetition claims.  Indeed, the Debtors 

tout that 57.8% of all lenders are signatories to the PSA.  But more than 80% of the PSA 

Consenting Lenders are Backstop Creditors.  Simply put, it is the fact that the Backstop Creditors 

are lenders, with the right to vote on the Plan, that drove why the Debtors sought them out.  That 
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the SVP Updated Backstop Offer isolates “plan support” as the only independent variable further 

supports this point. 

3. A Plan Premised on the Backstop Commitments Will Constitute 

Impermissible Vote Buying 

106. Bankruptcy Code section 1129(a)(3) requires that a plan “has been proposed in 

good faith and not by any means forbidden by law.”  11 U.S.C. §  1129(a)(3).  “Good faith” is not 

defined in the Bankruptcy Code, but, in general, a plan is considered to be proposed in good faith 

“if there is a reasonable likelihood that the plan will achieve a result consistent with the objectives 

and purposes of the Bankruptcy Code.”  In re Madison Hotel Associates, 749 F.2d 410, 415 (7th 

Cir. 1984). These standards include serving Bankruptcy Code objectives, including the 

maximization of the value of estate property, equality of creditor treatment, discouraging debtor 

misconduct, and achieving fundamental fairness and justice.  See WR Grace, 729 F.3d at 346.  

Moreover, courts should look as much to the development process of the plan as it does to the 

content of the plan.  See, e.g., In re Genco Shipping & Trading Ltd., 513 B.R. 233, 261 (Bankr. 

S.D.N.Y. 2014) (citing cases).  As explained above, a plan cannot satisfy section 1129(a)(3) if it 

results in violations of non-bankruptcy fiduciary duties.  See In re Zenith Elecs. Corp., 241 B.R. 

92, 108 (Bankr. D. Del. 1999); In re Coram Healthcare Corp., 271 B.R. 228, 240 (Bankr. D. Del. 

2001). 

107. Here, the Plan that has been proposed requires approval of the Backstop, because 

the Backstop Letter is a condition to the PSA, and the Debtors will not move forward with the Plan 

absent the PSA.  Accordingly, the Debtors will not be able to satisfy the “good faith” requirement 

under Bankruptcy Code section 1129(a)(3).  The significant benefits afforded to the Backstop 

Creditors through the Backstop Letter compared to the de minimis risks the Backstop Creditors are 

incurring in connection with their purported Backstop commitments raise the specter of 
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Updated Backstop Offer are the SVP Updated Backstop Offer is less expensive and the SVP 

Parties reserve the right to vote no and object to the Plan.  The only reasonable inference is that 

Plan voting is what the Debtors care most about.  Paying someone for their vote is impermissible. 

4. The Cash Consideration and Equity Consideration Do Not Reflect The (Lack 

Of) Risk Undertaken by the Backstop Creditors and Are Primarily Driven 

by Voting in Favor of the Debtors’ Proposed Plan 

111. An independent reason to deny the Backstop Motion is that the economics in no 

way tie to the risks the Backstop Creditors face.  “[B]ackstop fees [for rights offerings] can be 

appropriate when real risks are taken, and when the fees are proportionate to those risks[.]”  Pacific 

Drilling, 2018 Bankr. LEXIS 3024 at *15. This is not such a case. 

112. Each Backstop Creditor is an existing secured creditor of the Debtors; in this way, 

they are not outside investors incurring the risk of investing in a new enterprise.  Nearly all of the 

Backstop Creditors also at one time or another supported a dual-track process, meaning that they 

were open to a market check without a backstop requirement.  See In re Gulf Coast Oil Corp., 404 

B.R. 407, 424 (Bankr. S.D. Tex. 2009) (noting that marketing in the context of a section 363(b) 

sale “assures that the estate will receive maximum benefit”). 

113. The Backstop and the TEV set forth in the Disclosure Statement also create a 

perverse incentive for the Backstop Creditors to turn down any alternative bid, even if such bid 

was for more than that what the Debtors assert is the TEV or what each silo will receive.  Because 

the TEV is $2.1 billion and each silo is allocated a specific amount of consideration, even if another 

bid exceeded the $2.1 billion, or exceeded the value for a particular silo, that is not good enough 

because the Backstop Creditors, which control the ability to terminate the PSA, have no economic 

incentive to terminate the PSA unless the alternative bids exceed what they would receive inclusive 

of the Backstop consideration.  In other words, their incentive is not tied the value of the Debtors’ 
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5. Payment of the Cash Consideration and Equity Consideration Do Not Reflect 

a Reasonable Exercise of the Debtors’ Business Judgment 

117. While the Debtors ask the Court to approve the Backstop Letter as an exercise of 

their business judgment, “to the extent this premium is paid in stock, such payment will have no 

practical effect on the Debtors themselves[;]” rather, “[t]he real effect is on other creditors, because 

the issue of those added shares dilutes the value of the shares that those creditors will receive.”  

Pac. Drilling, 2018 LEXIS 3024, at *14.  In other words, the correct analysis is not whether the 

Debtors have exercised business judgment, but whether approval of the Backstop Letter maximizes 

value as required by the Bankruptcy Code. 

118. Moreover, the “articulated business judgment” standard should not apply here 

because the Backstop is part and parcel with the PSA, and a material element of the PSA is the 

division of value among the Debtors as well as issuance of the Hemen Convertible Bond.  The 

Debtors are distinct silos with separate sets of creditors and yet are competing for the same “pot” 

of value in the form of “take back” debt and equity in the reorganized Debtor.  The Debtors’ 

management purports to represent all Debtors, despite the inherent conflicts among the Debtors, 

and have been negotiating for a MIP and assumption of their management contracts as part of the 

PSA.  Hemen is an insider of the Debtors and yet pursuant to the PSA is receiving the right to 5% 

of the reorganized Debtors’ equity, which has a plan value of $75 million, in exchange for a $50 

million unsecured bond that the Debtors have not articulated why they even need.   

119. These facts support imposition of much greater scrutiny than business judgment.  

Indeed, the standard should be satisfaction of fiduciary duties imposed by the Bankruptcy Code 

and Bermuda fiduciary duty law; in other words, if the Backstop Letter does not satisfy both sets 

of fiduciary duties, this Court should not approve it even if it might satisfy the “business judgment” 

rule.  Cf. Zenith Elecs., 241 B.R. at 108 (in analyzing “good faith” under Bankruptcy Code section 
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           Given purported lack of creditor support was an alleged reason to turn down the backstop 

proposed by the SVP Parties, there cannot be informed business judgment.   

122. As already argued above, given the SVP Initial Backstop Offer, the Debtors cannot

justify any of the compensation offered exclusively to Backstop Creditors on the basis that they 

attempted to but could not obtain backstop commitments on more favorable terms.  The SVP 

Updated Backstop Offer is undeniably better economically.  The Debtors’ agreement to proceed 

with the Backstop Letter cannot be the result of their sound business judgment. 

123. The Debtors trumpet the fact that the judges of this District have often approved

various flavors of backstop commitments in the recent past.  See Backstop Motion at ¶ 31.  Of 

course, not one of those cases involved any remotely like the facts here, including any party offered 

a less expensive, inclusive, backstop.  In In re Noble Corp., Case No. 20-33826 (DRJ) (Bankr. 

S.D. Tex. Oct. 9, 2020) [Docket No. 542], the backstop opportunity was made available to “all

qualified noteholders” in “an effort to ensure the broadest possible consensus.”  In re Noble Corp. 

(Bankr. S.D. Tex. Sep. 24, 2020) [Docket No. 244]. 

6. Peabody Demonstrates Why this Court Should Deny the Backstop Motion

124. The Debtors may cite Peabody Energy, but the facts are materially different than

the facts in Peabody Energy Corp.  In Peabody Energy, the bankruptcy court confirmed a plan 

following a mediation among the debtors, secured creditors and unsecured creditors regarding the 

extent to which the debtors’ assets served as collateral.  The debtors had commenced an adversary 

proceeding seeking declaratory judgment on the matter.  933 F.3d at 921.  The plan provided for 

the debtors to raise $1.5 billion through a sale of common stock at a discount and an exclusive sale 

of preferred stock.  Purchasers of the preferred stock had to commit to backstop the sales of both 

the preferred stock and common stock and support the plan confirmation process.  The amount of 

preferred stock depended on the amount of prepetition debt held and whether the creditors were 
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qualifying creditors.  Any creditor who took the steps to qualify could participate in all aspects 

other than the first 22.5% of preferred stock.  Id. at 922.  Creditors who participated also could 

receive additional consideration in the form of backstop commitments, in the form of common 

stock.  Id. at 922-23. Proposed participates were co-plan proponents.  Id. at 922. 

125. The party who objected and appealed was an ad hoc group of creditors who could 

have participated but elected not to do so.  Instead, they offered alternative proposals.  Both the 

Debtors and the Official Committee of Unsecured Creditors found the proposals economically 

inferior.  See id. at 923.  By the time of confirmation, every class had voted to accept the plan, with 

over 95% of the debtors’ unsecured creditors agreeing to participate in the backstop.  Id.  The ad 

hoc group appealed, arguing the plan had not been proposed in good faith and violated Bankruptcy 

Code section 1123(a)(4).  The Eighth Circuit affirmed. 

126. On section 1123(a)(4), the court held that the plan complied with the Bankruptcy 

Code because the “Ad Hoc Committee was not excluded from any opportunity like the creditors 

in LaSalle were.”  Id. at 926.  While the court stated that the backstop creditors gave up something 

of value (by agreeing to support the plan, buy preferred stock and backstop the common stock), 

the court also held that alternative proposals were inferior and did not resolve the security interest 

litigation.  Perhaps most significantly, the unsecured creditors’ committee independently found the 

proposals inferior.  Id. at 926-27. 

127. On good faith, the court explained that there had been a mediation to resolve a 

major dispute, that the ad hoc committee could have participated in the mediation, and that the 

plan garnered true overwhelming support from every class and 95% of unsecured creditors agreed 

to participate in the backstop.  Id. at 927. 

Case 21-30427   Document 924   Filed in TXSB on 08/23/21   Page 52 of 55



 49 

 

128. None of the material facts in Peabody is present here.  There has been no mediation 

of any of the major disputes, and at least valuation remains unresolved with the CoCom Lenders.  

ECF No. 870.  The PSA does not demonstrate class-acceptance level support for every Debtor.  

The Backstop Letter opportunity has not been made available to all lenders, but only a select 

number, who collectively hold less than 50% of all secured claims.  There is no creditors’ 

committee to act as an independent check.  And the SVP Initial and Updated Backstop Offers each 

were not only significantly cheaper for the Debtors, the SVP Parties agreed to backstop regardless 

of whether their concerns over value and allocation were accepted or rejected by this Court – 

meaning that the “plan support” argument that Peabody noted is inapplicable here. 

CONCLUSION 

129. For the foregoing reasons, the SVP Parties respectfully requests that the Court deny 

the Backstop Motion. 
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