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PRELIMINARY STATEMENT 

The CalSTRS Plaintiffs represent a powerful alliance of Facebook 

shareholders who have been actively engaged in this action since 2018, and that have 

joined together to prosecute the serious wrongdoing that has gone unremediated at 

Facebook for years.  The CalSTRS Plaintiffs move for an order appointing (i) 

CalSTRS, Birmingham and Local 79 as Co-Lead Plaintiffs; (ii) Kaplan Fox & 

Kilsheimer LLP, Prickett, Jones & Elliott, P.A., and Scott+Scott Attorneys at Law 

as Co-Lead Counsel; and (iii) Hach Rose Schirripa & Cheverie LLP and Dilworth 

Paxson LLP as Co-Chairs of an Executive Committee of shareholders who all agree 

that the CalSTRS Plaintiffs’ approach to this litigation has been, and will continue 

to be, superior in representing the rights of Facebook.  Each of the Hirt1 factors favor 

the appointment of the CalSTRS Plaintiffs and their counsel team.  

This action’s importance cannot be overstated. It arises from a business plan, 

implemented and overseen by the Individual Defendants, that caused Facebook to 

operate in utter disregard for its legal obligation to protect the privacy of millions, if 

not billions, of users over time. ¶¶1, 3-10.2  In 2012, as a result of the FTC’s 2011 

                                           

1 Hirt v. U.S. Timberlands Serv. Co. LLC, 2002 WL 1558342, at *2-3 (Del. Ch. July 

3, 2002).  

2 Unless otherwise stated herein, references to “¶¶__” are to paragraphs of the 

CalSTRS Plaintiffs’ Second Amended Verified Stockholder Derivative Complaint 

(“CalSTRS Complaint”). 
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charges against Facebook for deceiving users and sharing their information without 

consent, Facebook entered into a consent order (the “Consent Order”) that set forth 

Facebook’s legal obligations with respect to user privacy and requisite consent for 

sharing user data.  ¶¶81-93.  Incredibly, mere months after the Consent Order was 

entered, the Individual Defendants caused and allowed Facebook to violate the 

express obligations of the Consent Order with increasingly brazen illegal business 

practices.  ¶¶6, 100.  As the FTC later found when it levied a $5 billion fine on the 

Company for violating the Consent Order, Facebook intentionally and repeatedly 

shared users’ personal information without obtaining consent while deceiving users 

with respect to how their and their friends’ data was monetized by Facebook.  ¶282.  

The Individual Defendants’ misconduct has inflicted extensive damages upon the 

Company.  The CalSTRS Plaintiffs (a) have demonstrated that their approach and 

vigor are, and will continue to be, most efficient and effective to hold individuals 

responsible for Facebook’s troubling business practices; (b) have the largest interest 

and incentive to continue to do so; and (c) are most qualified to lead this litigation. 
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Every Hirt factor favors appointment of the CalSTRS Plaintiffs: 

 Relative Economic Stake: This Hirt factor is accorded “great weight” 

when selecting lead plaintiffs.3  Here, the CalSTRS Plaintiffs are incentivized to 

closely monitor the activities of counsel and ensure a superior result.  The CalSTRS 

Plaintiffs have combined holdings of more than 4.5 million Facebook shares, an 

economic interest more than 28 times greater than Rhode Island and Warwick 

(hereafter “Rhode Island”), who collectively hold 160,000 shares.4  The CalSTRS 

Plaintiffs’ interest in the outcome of this litigation is materially greater than that of 

Rhode Island. 

 Quality of the Pleadings: the CalSTRS Complaint analyzes and 

incorporates many critical documents obtained after trial in the Local 79 Section 220 

Action, and coherently explains the Board’s failure to rein in an illegal business 

plan—factors necessary to overcome a demand futility challenge under Rule 23.1.  

Rhode Island’s complaint (hereafter the “RIC”) does not adequately contend with 

the Board’s oversight failures and disregard for its compliance obligations. 

                                           
3 As stated in Hirt, the economic interest in the outcome is “to be accorded ‘great 

weight’.”  See 2002 WL 1558342, at *2.  CalSTRS has held Facebook shares prior 

to Facebook’s initial public offering, and thus has the longest holding period of any 

proposed Lead Plaintiff to pursue derivative claims. Compare ¶36 with RIC at ¶¶19-

20. 

4 RIC at ¶¶19-20. 
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 Vigorousness of Prosecution: the CalSTRS Plaintiffs have consistently 

and reliably pursued the claims against the Individual Defendants.  CalSTRS has a 

long history of leading the battle for governance improvements at Facebook.  And 

in the present litigation, the CalSTRS Plaintiffs served Section 220 demands; sought 

to enforce their inspection rights; and promptly instituted litigation, long before any 

other plaintiff made an appearance to litigate these claims.   

 Competence of Counsel: successful prosecution of this action requires 

experienced counsel with significant resources.  The CalSTRS Plaintiffs are 

represented by proposed Co-Lead Counsel and an Executive Committee who have 

extensive experience in representative litigation and a stellar track record of recovery 

in this Court and courts nationwide.  The CalSTRS Plaintiffs have demonstrated 

their ability to lead an effective prosecution by organizing a leadership structure 

appointing co-lead plaintiffs, co-lead counsel and executive committee members.  
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BACKGROUND 

In March 2018, news stories chronicling the Cambridge Analytica data 

scandal were published.5  Immediately thereafter, the CalSTRS Plaintiffs sought to 

inspect the potential wrongdoing at the Company.  On April 11, 2018, Local 79 

served a books and records demand on Facebook,6 as did Birmingham and Levy on 

April 13, 2018 and June 21, 2018.  Karen Sbriglio initiated her plenary action on 

April 25, 2018, challenging the Board’s misconduct, in which CalSTRS intervened 

in September 2019.7  After Facebook declined large parts of the demands, Local 79, 

Birmingham, and Levy (the “Local 79 Plaintiffs”) filed separate actions to enforce 

their inspection rights.8  The actions were consolidated and a trial was held on March 

7, 2019.9  On May 30, 2019, this Court issued its post-trial opinion ordering 

Facebook to produce five categories of documents, including Board materials and 

director e-mails.10  After protracted negotiations, Facebook began a rolling 

                                           
5 In re Facebook Section 220 Litig., 2019 WL 2320842, at *4-5 (Del. Ch. May 30, 

2019).  

6 Id. at *9.  

7 Dkts. 1, 111 & 113 in the CalSTRS Action.  

8 In re Facebook, 2019 WL 2320842, *1.  

9 Id. at *10.  

10 Id. at *18.  
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production of documents and completed the production in March 2020 (the “Section 

220 Production”).  

On May 13, 2020, just weeks after Facebook completed its production, the 

Local 79 Plaintiffs filed their plenary complaint,11 which contained particularized 

allegations of misconduct by Facebook’s Board and executive officers gleaned from 

the expeditious and diligent review of the Section 220 Production.  

Rhode Island first served its books and records demand on Facebook on 

September 20, 2019,12 over one and a half years after news of the Cambridge 

Analytica scandal first broke. On February 12, 2020, Rhode Island filed its books 

and records action, and trial was held on June 24, 2020.13  On February 10, 2021, 

this Court issued its post-trial opinion in the Rhode Island Action, ordering Facebook 

to produce certain materials related to its 2019 settlement with the FTC, but not the 

privileged materials Rhode Island sought.14 

On July 16, Rhode Island filed their plenary complaint.  On July 20, the 

CalSTRS Plaintiffs filed the CalSTRS Complaint. 

  

                                           
11 2020-0363-JRS, Dkt. 1.  

12 Employees’ Retirement Sys. of Rhode Island v. Facebook, Inc., 2021 WL 529439, 

at *1 (Del. Ch. Feb. 10, 2021).  

13 Id. at *1, 4.  

14 Id. at *5-10. 
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ARGUMENT 

Criteria for appointing leadership of stockholder actions is well established 

and based on: 

(1) the quality of the pleadings; 

(2) the parties’ relative economic stakes (to be accorded great weight); 

(3) the willingness and ability to vigorously litigate a representative 

action; 

(4) the absence of any conflict between institutional and smaller 

stockholders; 

(5) the enthusiasm or vigor with which the contestants have prosecuted 

the lawsuit; and 

(6) counsel’s competence and access to resources necessary to prosecute 

the claims.15 

Each of these factors strongly favor appointing the CalSTRS Plaintiffs as Lead 

Plaintiffs and their counsel as Co-Lead Counsel.  

I. THE PARTIES’ RELATIVE ECONOMIC INTERESTS STRONGLY 

FAVOR THE CALSTRS PLAINTIFFS.  

Relative economic stake of competing litigants is “to be 

accorded great weight.”16  As of its last fiscal year ending on June 30, 2021, 

CalSTRS held 4,496,706 Facebook shares.  CalSTRS has been a Facebook 

                                           
15 See Hirt, 2002 WL 1558342, at *2-3; TCW Tech. Ltd. P’ship v. Intermedia 

Commc’ns, Inc., 2000 WL 1654504, at *4 (Del. Ch. Oct. 17, 2000). 

16 In re Del Monte Foods Co. Shareholders Litig., 2010 WL 5550677, at *8 (Del. 

Ch. Dec. 31, 2010); see also TCW Tech., 2000 WL 1654504, at *4.  



 

9 

  
 

4810-8330-7764, v. 1 

stockholder continuously since its IPO.  Local 79 holds 1,490 Facebook shares, and 

Birmingham holds 17,514 Facebook shares.  Rhode Island/Warwick purportedly 

hold 160,000 Facebook shares.  The CalSTRS Plaintiffs have an economic interest 

more than 28 times greater than Rhode Island/Warwick.  Furthermore, CalSTRS’ 

longstanding ownership of Facebook stock, and history of involvement in matters 

affecting stockholder rights, as well as Local 79’s and Birmingham’s proven record 

of enforcing and protecting stockholder rights, demonstrates that the CalSTRS 

Plaintiffs’ interest in the litigation is greater than that of competing movants.  

II. THE CALSTRS COMPLAINT IS THE SUPERIOR PLEADING.  

This Court has found a complaint to be superior when it “appears to 

meaningfully broaden the scope of the breach of fiduciary duty claims, and to be 

more supported by company documents and potentially more remunerative for 

stockholders.”17  In addition, when a “complaint provides a factually detailed and 

coherent narrative in support of the key claim in the case . . . and contains 

significantly more factual allegations relevant to demand futility,” it is superior.18  

                                           
17 In re Match Grp., Inc., 2021 WL 979542, at *2 (Del. Ch. Mar. 15, 2021) 

(ORDER).  

18 See In re Kraft Heinz Co., 2020 WL 1248471, at *2 (Del. Ch. Mar. 13, 2020) 

(ORDER). 
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The CalSTRS Complaint is superior because it provides a compelling factual 

narrative, with particularized allegations gleaned from an extensive investigation, 

including internal Facebook board materials and e-mails.  “Delaware courts 

recognize a public policy interest favoring the submission of thoughtful, well-

researched complaints—rather than ones regurgitating the morning’s financial 

press.”19  The CalSTRS Complaint reflects detailed research into the processes 

underlying Facebook’s monetization of its user data, the violation of the Consent 

Order, and a close examination of the Individual Defendants’ role in perpetuating 

Facebook’s illegal business practices.  See, e.g., ¶¶100-143, 338-344. 

The CalSTRS Complaint sets forth detailed allegations that will likely 

overcome Individual Defendants’ prospective motion to dismiss under Rule 23.1.  

The CalSTRS Complaint details the deficiencies in the Board’s oversight, with 

particularized allegations that the Board failed to engage in any meaningful inquiry 

into whether Facebook’s business practices complied with the legal obligations 

under the Consent Order.  See, e.g., ¶¶337-453.  Critically, the CalSTRS Complaint 

identifies severe deficiencies in Facebook’s internal control and reporting systems, 

including, inter alia: biennial reports, internal audit functions, “SOC” audits, and 

                                           
19 In re CytRx Corp. S’holder Derivative Litig. II, 2017 WL 697656, at *4 (Del. Ch. 

Feb. 22, 2017). 
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legal and regulatory updates.  None of this purported “reporting” actually discussed 

Facebook’s business practices in light of its legal obligations under the Consent 

Order; nor did the Board review Facebook’s practices of data sharing with third 

parties, whitelisting agreements, data reciprocity, or other misconduct as detailed in 

the CalSTRS Complaint.  ¶¶338-58.   

The CalSTRS Complaint further describes the time and manner in which the 

Board learned that Facebook lacked proper controls to protect its users’ privacy, 

including the repeated “red flags” before, during and after the Cambridge Analytica 

scandal.  ¶¶359-404.  The CalSTRS Complaint also details how the Board was 

complicit in Facebook’s illegal business plan by approving cosmetic changes to its 

data sharing practices while attempting to conceal the fact that the Company 

continued in its wrongdoing.  ¶¶405-56.  Furthermore, the CalSTRS Complaint also 

seeks to recover $20.6 billion in insider trading proceeds via a Brophy20 claim on  

behalf of the Company.  ¶¶ 483-496. 

In contrast, the RIC contains only a cursory overview of the Board’s 

involvement in the underlying wrongdoing and, as such, does not meaningfully 

address demand futility.  Rather than focusing—as the CalSTRS Plaintiffs do—on 

how the Board failed to monitor Facebook’s compliance with the obligations under 

                                           
20 Brophy v. Cities Service Co., 70 A.2d 5 (Del. Ch. 1949). 
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the Consent Order, the RIC focuses instead on actions taken by (i) Palantir; (ii) 

Facebook’s outside counsel, Gibson Dunn; (iii) the FTC; and (iv) Zuckerberg and 

Sandberg in a management capacity—without ever explaining how these allegations 

could impair a majority of the Board’s disinterestedness or independence for 

consideration of the breach of fiduciary duty claims.  See, e.g., RIC ¶¶62-94; 111-

280.  

The RIC also ineffectively focuses on the actions concerning the FTC 

settlement but fails to attend to the broader breach of fiduciary duty claims at issue: 

the Board’s failure to ensure the Company operated within the bounds of the law.  

Having previously noted that the Board’s approval of the FTC settlement could be 

reviewed under the entire fairness standard, Rhode Island has prematurely explicated 

on this portion of the CalSTRS Plaintiffs’ pleadings, repackaging it as their own 

claim, while leaving other viable claims behind.  

III. THE CALSTRS PLAINTIFFS HAVE DEMONSTRATED VIGOR AND 

ABILITY TO LITIGATE EFFECTIVELY. 

The enthusiasm and vigor of the CalSTRS Plaintiffs favors the appointment 

of CalSTRS, Local 79 and Birmingham as Co-Lead Plaintiffs.  At the outset, 

CalSTRS has been demanding governance changes at Facebook for years, 

specifically relating to Zuckerberg’s control over the Company and concerns over 

user privacy.  ¶¶37-40.  After not receiving satisfactory responses to its demands, 
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and following Facebook’s well-publicized violations of the Consent Order, 

CalSTRS initiated suit by intervening.  

Similarly, Local 79 and Birmingham prepared for litigation by making 

Section 220 demands, and coordinated thereafter with CalSTRS.  See e.g., ¶¶15-17 

(referencing Section 220 demands).  “Pursuing books and records exemplifies 

diligence, demonstrates enthusiasm and vigor, and also enables counsel to craft a 

detailed complaint.”21  The CalSTRS Plaintiffs’ dogged pursuit and receipt of the 

Section 220 Production, including officer-level documents and certain email 

communications directly implicating Facebook’s senior executives in the alleged 

misconduct, equipped the CalSTRS Plaintiffs with the information necessary to 

withstand a demand futility challenge at the pleading stage. 

By contrast, Rhode Island served their own Section 220 demand over eighteen 

months after the CalSTRS Plaintiffs began investigating these claims, and filed the 

Rhode Island Action twenty months and eighteen months after Local 79 and 

Birmingham, respectively, sought to enforce their inspection rights through trial.  

Furthermore, the CalSTRS Plaintiffs are committed to, and have actively 

participated in, this litigation.  For example, Brian J. Bartow, CalSTRS’ General 

                                           
21 In re Dell Techs. Inc., 2019 WL 1259867, at *2 (Del. Ch. Mar. 18, 2019).  
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Counsel, has attended Court conferences in this action and will actively participate 

in and lead this action going forward.   

CalSTRS has a history of governance activism, notably having its own 

Corporate Governance unit and often issuing public statements concerning its views 

on issues such as dual-class voting shares.  See ¶39.  CalSTRS has repeatedly 

petitioned the Board on governance issues since as early as 2012 (seeking a larger, 

more diverse board), including in making attempts in 2018 to “learn more about 

what controls are in place . . . to protect users’ data into the future.”  ¶¶37-39.  

CalSTRS specifically targeted Facebook’s dual-class voting shares in an editorial in 

the Financial Times in May 2018.  Id. at ¶39.  Mr. Bartow, as well as Local 79’s 

Business Manager, Mr. Prohaska, and Birmingham’s Fund Counsel, Mr. Turner, 

have been—and will continue to be—involved in all litigation strategies with Co-

Lead Counsel and will report on the progress of this action.22 

The CalSTRS Plaintiffs have demonstrated a record of acting as a safeguard 

to protect the interests of the Company and its shareholders. The plaintiffs’ alliance 

that filed the CalSTRS Complaint includes large institutional investors, as well as 

retail investors, ensuring that all stockholders’ interests are represented.23   

                                           
22 See Declarations from Mr. Bartow, Mr. Prohaska, and Mr. Turner.  See Exs. 1–3.    

23 See, e.g., Hirt, 2002 WL 1558342, at *2-3 (referencing the absence of conflict 

between institutional and smaller stockholders). 
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Moreover, as demonstrated in their respective firm resumes, the CalSTRS 

Plaintiffs’ proposed Co-Lead Counsel (Kaplan Fox, Prickett Jones, and Scott+Scott) 

are well known to this Court, having achieved significant monetary recoveries and 

other valuable relief on behalf of stockholders in representative litigation (both in 

class and derivative actions), again favoring the CalSTRS Plaintiffs under Hirt.24  

The proposed Co-Lead Counsel have demonstrated the capability and willingness to 

cooperate and work together, including by coordinating the efforts of additional 

counsel to create a powerful team to litigate the claims on behalf of Facebook.   

CONCLUSION 

For the foregoing reasons, the CalSTRS Plaintiffs’ application should be 

granted in its entirety. 

Dated: August 3, 2021 

  

                                           

24 See In re Ebix, Inc. Stockholder Litig., C.A. No. 8526-VCS, at 103 (Del. Ch. Apr. 

5, 2019) (V.C. Slights) (TRANSCRIPT) (“The lawyers involved here are the top of 

the class of lawyers who appear in this Court on behalf of plaintiffs in representative 

litigation, and the work they did here demonstrates why they’ve earned the 

reputations that they have.”).  See also Exs. 4–11. 
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