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BEFORE THE UNITED STATES JUDICIAL PANEL

ON MULTIDISTRICT LITIGATION

IN RE: DIGITAL ADVERTISING ANTITRUST MDL No.
LITIGATION

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF GOOGLE
DEFENDANTS’ MOTION FOR TRANSFER AND CENTRALIZATION
PURSUANT TO 28 U.S.C. § 1407

Google LLC, Alphabet Inc., and YouTube, LLC (together, “Google™) respectfully submit
this memorandum of points and authorities in support of their motion to transfer and centralize
cases pending in district courts across the country to the Northern District of California pursuant
to 28 U.S.C. § 1407.

l. INTRODUCTION

More than 70 plaintiffs have filed 28 cases in 16 judicial districts across the United States.
At their core, these cases accuse the same defendants of the same allegedly anticompetitive
conduct, concerning the same products and services, on behalf of various publisher and advertiser
plaintiffs (individually and in overlapping groups). Allowing these cases to proceed in different
courts, on different timelines, under different governing circuit law, would impose extraordinary
inconvenience upon the parties and non-party witnesses and undermine the efficient conduct of
these actions. Worse, it would lead to inconsistent rulings among the many courts confronting the
same legal and factual issues. Inconsistent rulings on the issues of digital advertising would harm
not just Google, but the large ecosystem of publishers, advertisers, and end-users who use these
products and services. The way to avoid these harms is to centralize the litigation in a single court
for orderly resolution.

Each of the 28 cases, now partially consolidated into 20, asserts antitrust claims directed at

Google’s advertising technology (“ad tech”) on behalf of U.S. publishers, advertisers and/or
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internet users. Publishers use Google ad tech products and services to show relevant ads next to
their online content. Advertisers use Google’s ad tech to market more effectively, reaching more
interested consumers at a lower cost. And internet users benefit from a freely available ad-
supported internet (in contrast to content available only to those able to pay subscription fees), and
greater protection against spam, malware, and other harmful advertising content. None of those
publishers, advertisers, or end users is forced to use any of Google’s ad tech products or services.
All have multiple options offered by Google’s rivals in digital advertising.

The ad tech litigation should be centralized in the Northern District of California. It is
home to the first-filed case, to the largest number of cases, to the most named plaintiffs, to all of
the defendants, and to the majority of witnesses. The Northern District of California is the only
court that has invested significant resources in deciding merits issues. By contrast, while a group
of state attorneys general led by Texas Attorney General Ken Paxton chose to sue in the Eastern
District of Texas, that forum has no meaningful connection to the ad tech litigation. Not a single
named plaintiff, nor a single potential witness, is located in East Texas. None of the other

candidate jurisdictions has so close a nexus to this litigation as does the Northern District of

California.
1. BACKGROUND
A. Ad Tech

“Ad tech” refers to advertising technology that connects internet publishers, who seek to
monetize their content by selling advertising space on their websites (“publishers™), with
advertisers, who seek to present relevant digital advertising to consumers. Website publishers have
space on their webpages that is typically used to display ads. Ad tech helps match advertisers with
that digital advertising space (sometimes referred to as “inventory”). Publishers can sell their

digital advertising inventory in many ways: they can contract directly with advertisers; they can

1 In the ad tech context, “publisher” refers to any person, company, or organization that
operates a website which offers content to internet users. An ad tech publisher includes, but is not
limited to, the traditional notion of a “publisher” as a person, company, or organization that
prepares and issues newspapers, journals, books, or other works for sale.
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conduct auctions to allow advertisers to bid on the inventory; or they can use a third-party ad tech
provider to conduct auctions. Ad tech can also help publishers manage their inventory, as well as
facilitate loading and display of advertising content on the publisher’s web page.

Advertisers and publishers of all sizes, around the world, choose to use Google’s ad tech
products because they perform better, by showing more relevant ads that users are more likely to
click on, generating more revenue for publishers. Because ad tech connects advertisers, publishers,
and consumers who view online content, Google has to take into account all their competing
interests. Google’s innovation has resulted in quality products that enable the most useful ads to
be seen by the most relevant audiences.

Though popular with customers, Google’s ad tech products and services are not the only
choices available. Advertisers and publishers who prefer not to use Google’s ad tech — or who
want to use other products in addition to Google’s (called “multi-homing”) — have a wide array of
alternatives available. Of particular relevance to these cases, Facebook provides ad tech products
and services, which can be used to place ads on Facebook’s own websites, as well as to broker ad
placement on non-Facebook Websites and apps.

B. The Ad Tech Antitrust Cases

After relation and consolidation of certain of the 28 suits, Google still faces 20 antitrust
cases in 16 judicial districts. They all allege that Google has monopolized or suppressed
competition in ad-tech-related markets.

1. In re Google Digital Advertising Antitrust Litig., No. 20-cv-03556-BLF
and In re Google Digital Publisher Antitrust Litig., No. 20-cv-08984-
BLF (N.D. Cal.)

Judge Beth Labson Freeman in the Northern District of California has consolidated eight
putative ad-tech class actions into two lead cases: one on behalf of advertisers, and one on behalf
of publishers.

The first ad tech case was a class action filed on May 27, 2020, by online advertisers. The
complaint alleged that Google engaged in unfair competition and monopolization in violation of

the Sherman Act, 15 U.S.C. § 2, and California state law. Thereafter, additional advertisers filed
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another putative class action. This suit, too, alleged that Google monopolized digital advertising
markets and engaged in unfair competition, in violation of Section 2 of the Sherman Act and
California law. On August 11, 2020, Judge Freeman consolidated those actions into In re Digital
Advertising Antitrust Litigation. On September 25, 2020, plaintiffs filed a consolidated class
action complaint. Google moved to dismiss. Class plaintiffs then amended again. Ex. R (Digital
Ads FAC). Google moved to dismiss. Judge Freeman heard the motion on April 8, 2021. She
has not yet ruled.

Judge Freeman has also consolidated six suits into a publisher-side case. The first
publisher-side class action was filed on December 15, 2020. Five more were filed thereafter.
Judge Freeman consolidated them into In re Digital Publisher Antitrust Litigation, No. 20-cv-
08984-BLF. The publisher plaintiffs filed a consolidated complaint. Ex. S (Digital Publisher
Compl.). They now seek to represent two classes, corresponding to publishers who received
revenue from Google for using “Google’s Ad Exchange” or “Google’s Ad Network” services. Id.
at 51-52.2

Judge Freeman held a hearing on competing motions to appoint counsel for the publisher-
class and advertiser-class. She has since ruled on those motions, appointing interim class counsel
and establishing a discovery coordination committee to facilitate efficient discovery across both
consolidated class actions. Judge Freeman has set an omnibus Case Management Conference for
June 10, 2021.

The advertiser and publisher complaints both allege that Google has monopolized one or
more market(s) relating to ad tech using the same allegedly anticompetitive practices. See EX. R
(Digital Ads FAC) 1 237; Ex. S (Digital Publisher Compl.) 1 217. In particular, the complaints

allege that Google: acquired other companies; tied products together; designed auctions to exclude

2 The complaint alleges that: “Ad Exchanges are platforms enabling publisher [software] to

offer their inventory of impressions for sale, and advertisers to place bids on the impressions they
wish to purchase,” and an “Ad Network” is used by “smaller publishers” and are “like an
aggregator that collects ad inventory from multiple publishers and sells it to advertisers.” EX. S
(Digital Publisher Compl.) 11 59, 61.
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competitors; leveraged its position in online search; failed to give information to its competitors;
and tried to suppress a supposedly competitive method of bidding on impressions, called “header
bidding.” The complaints allege that Google tried to suppress header bidding by implementing an
auction process called “Open Bidding” and encouraging adoption of a rendering technology called
“Accelerated Mobile Pages.” See Ex. R (Digital Ads FAC) 1 83-88, 100, 142-44; Ex. S (Digital
Publisher Compl.) 11 81, 86, 112 114, 117. The respective damages claims diverge but implicate
each other. The advertiser plaintiffs claim that they paid too much for advertisements that they
placed using Google’s ad tech. The publisher plaintiffs claim that they received too little for the
same ads.

The issues in the cases before Judge Freeman pervade this litigation across the various
districts.

2. Organic Panaceas, LLC v. Google LLC and Alphabet Inc., No. 21-cv-
02629-DMR (N.D. Cal.)

On April 12, 2021, Organic Panaceas, LLC filed another class action on behalf of
advertisers against Google and Alphabet in the Northern District of California. Ex. Q (Organic
Panaceas Compl.). This plaintiff makes essentially the same claims under Section 2 of the
Sherman Act as the Digital Ads and Digital Publishers plaintiffs, claiming that Google
monopolized “the market for digital display advertising and its component subparts and services”
by leveraging its position in online search, designing auctions to exclude competitors, failing to
share information with competitors, and trying to suppress header bidding. 1d. § 146. Organic
Panaceas claims the same harm as the Digital Ads plaintiffs: “paying supra-competitive prices to
Google to broker the placement of its display advertisements on third-party websites.” Id. § 51.
Organic Panaceas has moved to relate its case to Digital Ads.

3. Negron v. Google LLC, No. 21-cv-00801-HSG (N.D. Cal.)

In yet another Northern District of California class action, plaintiff Kimberly Negron sued

on February 1, 2021. Her complaint alleges that Google has market power in ad-tech related

markets (specifically ad servers, ad exchanges, and ad networks). Ex. P (Negron Compl.) 1 35,
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52-56. She complains of the same acquisitions, alleged product tying, failure to share information
with competitors, and auction designs as do the Digital Ads and Digital Publisher complaints. See
id. 1140, 57-61, 66, 87. Like those plaintiffs, Negron alleges that Google tried to eliminate
competition by suppressing header bidding (including by developing Accelerated Mobile Pages).
Id. 11 73-83. Negron also alleges that Google tried to suppress header bidding through a 2018
agreement with Facebook. Negron claims that the 2018 Google-Facebook agreement violated
Section 1 of the Sherman Act. 1d. 1145. She also claims that other conduct enabled Google to
charge supra-competitive prices. 1d. 1 119-27. Negron’s complaint asserts a class of people who
bought advertising on or over Facebook. Id. {1 131, 119-27. Judge Freeman denied Negron’s
motion to relate her case to Digital Ads. We believe that this ruling was in error.® It should not
deter the relief sought here for the reasons set forth below. Google must respond to the complaint
on June 4, 2021.

4. Cliffy Care Landscaping LLC v. Facebook, Inc. et al., No. 21-cv-00360-
KBJ (D.D.C.)

Three similar lawsuits were filed in the District of Columbia, beginning in February 2021.
They all allege that the 2018 Google-Facebook agreement violated Section 1 of the Sherman Act.
Those cases name as defendants both Google and Facebook (which, like Google, is headquartered
in the Northern District of California). The three cases have been consolidated. The complaints
also make many of the same claims as the Northern District of California suits: that header bidding

was a competitive alternative, and that Google tried to suppress it by introducing new auction

% The decision denying Negron’s motion to relate her case to Digital Ads (which Google did
not oppose) shows the inefficiencies that would multiply if the cases were not centralized. The
decision contains no explanation. One can presume that relation was denied because Negron
brings a Section 1 claim on behalf of a Facebook-advertiser class, whereas the other Digital Ads
advertiser-plaintiffs bring a Section 2 claim on behalf of a class of advertisers who use Google.
But Digital Ads, Digital Publishers, and Negron all involve the same or similar alleged antitrust
markets and all include allegations that Google tried to suppress header bidding. Moreover,
Negron’s claim based on the Facebook agreement and its impact on header bidding overlaps
entirely with the claims in the State AG case, Cliffy Care, and nearly all of the newspaper cases,
all described below. All of these cases will require the same discovery relating to header bidding
and Google’s alleged responses to it, but they are currently proceeding on different tracks before
different judges.
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designs, encouraging adoption of Accelerated Mobile Pages, and entering into the 2018 agreement
with Facebook. Ex. T (Cliffy Care Compl.) 11 35, 39, 51-54; Ex. T (Kinin Compl.) 11 35, 39, 51-
54; Ex. T (Raintree Compl.) 1 37, 41, 53-56. Like the California advertiser plaintiffs, the D.C.
plaintiffs assert that they paid too much for advertising space that they bought using Google ad
tech products and services. E.g., Ex. T (Cliffy Care Compl.) { 49. The putative classes include all
persons who bought digital display advertising through Google, Amazon, or anyone other than
Facebook. E.g., id. { 18.
5. Newspaper cases

HD Media Company, a newspaper owner, sued Google and Facebook in the Southern
District of West Virginia on January 29, 2021. See Ex. B (HD Media Compl.). Then, between
April 19 and 21, 2021, twelve similar lawsuits were filed by the same counsel on behalf of
newspapers or newspaper owners in eleven more Federal District Courts.* These complaints assert
both Section 1 and Section 2 claims. The suits allege that Google monopolized a digital advertising
market that includes “ad tech market platforms.” E.g., id. § 39. They claim that Google maintained
this monopoly through conduct in ad tech, allegedly “running the leading ad exchange while also
running buy-side and sell side intermediary platforms trade [sic] on the exchange and using it to
give priority to its own products and services.” 1d. 1 98. Like the Northern District of California
suits, these complaints claim that Google considered header bidding a threat and sought to
eliminate it through auction design, Open Bidding, Accelerated Mobile Pages, and the 2018
Google-Facebook agreement. Id. 1 79-85. Among the harms alleged is that “Google was able to
extract a supracompetitive share of Plaintiff’s advertising revenues.” 1d. { 100.

Associated Newspapers Ltd., which publishes The Daily Mail, filed an antitrust suit against
Google on April 20, 2021, in the Southern District of New York. Ex. K (Associated Newspapers
Compl.). Associated Newspapers claims that Google monopolized ad-tech related markets by

allegedly tying products together, leveraging a search monopoly, designing auctions improperly,

* They are: N.D. W. Va; S.D. W. Va.; S.D. Ind.; S.D. Ohio; S.D. Tex.; E.D. Wisc.; D. Md.; D.
N.J.; D. Del.; N.D. Miss.; S.D. Miss.; and W.D. Pa.
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and suppressing header bidding. Id. 11 85-92, 96-97, 160, 190. The header-bidding allegations
include challenges to Open Bidding and Accelerated Mobile Pages Id. 1 165, 168. Like the other
publisher plaintiffs, Associated Newspapers claims that it received too little money for its
advertising inventory. Id. §194.
6. Texas et al. v. Google, LLC, No. 20-cv-00957 (E.D. Tex.)

Another overlapping lawsuit was filed in the Eastern District of Texas. On December 16,
2020, Ken Paxton, the Texas Attorney General, and nine other state AG’s alleged that Google
monopolized and attempted to monopolize “online display advertising markets” (the State AG
case”). This lawsuit is based on the same core factual allegations, and asserts the same legal
theories of monopolization and tying, as the other cases. The AGs amended their complaint to add
five more states and Puerto Rico as plaintiffs on March 15, 2021. Ex. G (“State AG Compl.”).
Like the many lawsuits described above, the State AG complaint alleges that Google: tied ad-tech
products together; failed to share information with its rivals; designed auctions improperly; and
tried to suppress header bidding through Open Bidding, Accelerated Mobile Pages, and the 2018
Google-Facebook agreement. Id. The State AG complaint includes claims under both Sections 1
and 2 of the Sherman Act, as well as various state laws. Among the harms alleged are increased
costs to advertisers and decreased revenue to publishers. Id. 1297, 301, 305. The State AG
plaintiffs seek to recover monetary relief on behalf of advertisers and publishers within their
borders, most of whom are also members of the putative classes seeking damages in the private
cases. See id. 11 449(d), (p), (dd), (jj), (vv), (ccc), (000), (xxx), (aaaa). Google has answered the
amended complaint. On January 19, 2021 Google moved to transfer the case to the Northern
District of California pursuant to 28 U.S.C. § 1404(a). The Eastern District of Texas court heard
argument on the transfer motion on March 18, 2021, but has not yet ruled. Given the number of ad
tech cases now pending in other districts, centralization by the Panel will be required regardless of
the outcome of Google’s Section 1404(a) motion. The parties exchanged initial disclosures on

April 23, 2021.
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1.  ARGUMENT

The cases all challenge the same practices and purport to advance the interests of
overlapping groups of claimants. Without centralization, Google would face duplicative and
potentially conflicting determinations of classwide issues; non-parties would be subject to
duplicative discovery on varying schedules in separate cases; and multiple courts would be forced
to adjudicate the same legal and factual issues.

Transfer and centralization under Section 1407 “provide[s] centralized management under
court supervision of pretrial proceedings of multidistrict litigation to assure the ‘just and efficient’
conduct of such actions.” In the Matter of New York City Municipal Sec. Litig., 572 F.2d 49, 51
(2d Cir. 1978) (quoting H.R.Rep.No. 1130, 90th Cong., 2d Sess.). Multidistrict centralization and
transfer eliminates duplicative discovery, avoids conflicting rulings and schedules, reduces
litigation costs, and saves time and effort for the parties, the witnesses, and the courts. In re:
Checking Acct. Overdraft Litig., 626 F. Supp. 2d 1333, 1335 (J.P.M.L. 2009).> The likelihood of
duplicative discovery and inconsistent judicial decisions “requires” transfer of multidistrict
litigation to a single judge under Section 1407. See, e.g., In re Hotel Telephone Charge Antitrust
Litigation, 341 F. Supp. 771, 772 (J.P.M.L. 1972).

Centralization -- rather than informal coordination among district courts -- is the most just
and efficient path forward for these many lawsuits. Coordination of more than 28 cases in 16
judicial districts across the United States, involving more than 70 plaintiffs -- including individual,
class, and State AGs -- with overlapping and potentially conflicting interests, would be too
complicated to undertake informally. Nor would it be efficient to move and hope for timely
transfer under Section 1404 from the 15 different courts outside the Northern District of California

that now have ad tech cases. Centralization makes more sense where there is “not a sufficiently

% See also In re American Airlines, Inc., Privacy Litigation, 342 F. Supp. 2d 1355, 1356
(J.P.M.L. 2004) (“Centralization under Section 1407 is necessary in order to eliminate duplicative
discovery, prevent inconsistent pretrial rulings (especially with respect to questions of class
certification) . ...”); In re Progressive Corp. Ins. Underwriting & Rating Practices Litigation, 259
F. Supp. 2d 1370, 1371 (J.P.M.L. 2003) (same).
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reasonable prospect that” motions for transfer under Section 1404 “will moot the multidistrict
character of this litigation.” In re Schnuck Markets, Inc. Customer Data Sec. Breach Litig., MDL
Docket No. 2470 at *2 (J.P.M.L. 2013). Though Google has sought transfer under Section 1404
in Texas, it would be inefficient to file serial transfer motions in 14 additional district courts, given
the pervasive overlap in plaintiffs, defendants, legal theories, and factual disputes.

A. The cases should be centralized.

A party seeking centralization pursuant to Section 1407(a) must satisfy three criteria: (1)
“one or more common questions of fact” must exist among the cases; (2) centralization and transfer
must serve “the convenience of parties and witnesses”; and (3) centralization and transfer must
“promote the just and efficient conduct” of the cases. 28 U.S.C. § 1407(a). The ad tech litigation
satisfies all three factors.

1. The Cases Involve the Same Core Legal Claims and Factual
Allegations.

All these cases challenge the same alleged practices involving Google’s ad tech products
and services. All the complaints attack the way in which Google works in alleged ad-tech markets.
All assert that Google has market power in those markets. Though the details of specific practices
and particular theories into which various plaintiffs try to shoehorn them differ slightly in certain
cases, all the cases arise from the same factual circumstances and present the same core claims
under Sections 1 and 2 of the Sherman Act. Issues common to all cases include the following:

e Defining a relevant antitrust market in the digital advertising space, including whether

such market constitutes a two-sided transaction platform pursuant to Ohio v. American
Express Co., 585 U.S. 138 S. Ct. 2274 (2018)

e The participants in any antitrust market relevant to Google’s ad tech

e Google’s and its competitors’ market shares in any antitrust market related to Google’s

ad tech

e How Google’s ad tech interacts with competitors’ ad tech

e The competitive impacts of Google’s acquisitions related to ad tech

10
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e The design and operation of Google’s ad tech products and services, including changes
made to the design and operation of those products and services over the course of
years

e The extent to which Google’s optimization of its ad tech products and services
constituted competition on the merits rather than anticompetitive conduct

e What information Google does or does not provide to others in relation to its ad tech

e Header bidding -- in particular, its operation, effects, and popularity -- along with
Google’s competitive responses to it

e The prices that Google charges to advertisers and publishers for use of Google’s ad
tech, including quality-adjusted prices

Section 1407 does not require that there be a “complete identity or even a majority” of

common issues. In re Zyprexa Prods. Liab. Litig., 314 F. Supp. 2d 1380, 1381 (J.P.M.L. 2004);
see In re Amsted Industries Inc. Erisa Litigation, 162 F. Supp. 2d 697, 698 (J.P.M.L. 2001)
(recognizing that Section 1407 centralization and transfer is warranted even though each action
will involve individual questions of fact); see also In re Checking Acct. Overdraft Litig., 626 F.
Supp. 2d at 1335 (explaining that the transferee court may *“conduct pretrial proceedings with
respect to any non-common issues . . . concurrently with pre-trial proceedings on common issues”).
The ad tech litigation easily satisfies this element: common issues pervade these cases.

2. The Parties and Non-Party Witnesses Should Not Be Subjected to the
Same Discovery Nineteen Times.

Second, centralization would serve “the convenience of the parties and witnesses.”
28 U.S.C. § 1407(a). When considering this factor, “the Panel must consider the interests of all
parties, and must consider multidistrict litigation as a whole in the light of the purposes of Section
1407.” In re Commonwealth Oil/Tesoro Petroleum Sec. Litig., 458 F. Supp. 225, 229 (J.P.M.L.
1978). Those interests weigh strongly in favor of centralization in the Northern District of

California.

11
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Because the same core products, events, and issues underlie the ad tech cases, “depositions
of common witnesses will be noticed and[] the documents and records of the common defendants
will be subjected to intensive inspection by each group of plaintiffs.” In re King Resources Co.
Sec. Litig., 352 F. Supp. 975, 976 (J.P.M.L. 1972). Each group of plaintiffs will undertake
discovery into the same Google products. This would entail production of the same documents
and depositions of the same witnesses. Most of this evidence and the majority of the witnesses are
located in the Northern District of California; far more than are located in any other district.

The cases will also require the same discovery of non-parties. Nearly all the complaints
contain allegations concerning Facebook. Several actions assert a claim against Facebook.
Similarly, nearly every complaint mentions Amazon, another of Google’s digital advertising
competitors. All parties are likely to seek discovery from these companies, as well as from other
competitors and customers in the digital advertising space.

Without centralization, Google and non-parties will be subjected to duplicative and
overlapping discovery in separate actions in district courts across the country. By contrast,
centralization under Section 1407 would ensure “that common parties and witnesses are not
subjected to discovery demands which duplicate activity that has already occurred or is occurring
in other actions.” In re Cygnus Telecommunications Technology, LLC, Patent Litigation, 177 F.
Supp. 2d 1375, 1376 (J.P.M.L. 2001) (transferring action to Northern District of California).

3. Without Centralization, Many Courts Would Be Asked to Rule on the
Same Questions, Duplicating Efforts and Risking Conflicting Rulings.

Centralization and transfer will “promote the just and efficient conduct” of the cases.
28 U.S.C. 8 1407(a). Centralization will conserve judicial resources. It will eliminate the risk of
conflicting rulings. Centralization will avoid confusing absent class members who are told that
they are represented by multiple lawyers in multiple lawsuits. It will also enable rational
adjudication in one forum of the conflicts among the publisher and advertiser plaintiffs.

A principal goal of multidistrict centralization is to avoid conflicting rulings. In re

Computervision Corp. Securities Litig., 814 F. Supp. 85, 86 (J.P.M.L. 1993). The risk of

12
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conflicting rulings is particularly real when class and parens patriae claims are involved. This
court has “consistently held that the need to eliminate [the possibility of inconsistent class
determinations] presents a highly persuasive reason favoring transfer under Section 1407.” Inre
Roadway Exp., Inc. Emp. Practices Litig., 384 F. Supp. 612, 613 (J.P.M.L. 1974); see also In re:
Countrywide Fin. Corp. Mortg. Mktg. & Sales Practices Litig., 582 F. Supp. 2d 1373, 1375
(J.P.M.L. 2008) (centralizing class actions and non-class-actions filed by state attorneys general
in part “to avoid inconsistent pretrial rulings, including on the issue of class certification in some
actions”); In re American Airlines, 342 F. Supp. 2d at 1356 (“Centralization under Section 1407
is necessary in order to eliminate duplicative discovery, prevent inconsistent pretrial rulings
(especially with respect to questions of class certification) . . . .”). The ad tech cases involve
overlapping advertiser classes (in Digital Ads, Cliffy Care, and Organic Panaceas). While Negron
purports to represent a distinct class of Facebook advertisers, most advertisers use both Google
and Facebook; they could therefore belong to both classes. On the publisher side, the Digital
Publisher class presumably includes all of the individual newspaper plaintiffs. And many citizens
of the states bringing parens patriae claims in Texas v. Google would be included in the putative
advertiser or publisher classes as well. Moreover, some companies are both advertisers and
publishers. See Ex. U (Reply ISO Application of Girard Sharp for Appointment as Interim Lead
Counsel, Digital Ads) (“[M]any businesses are both advertisers and publishers—i.e., they operate
their own website and advertise on other sites.”). Without centralization, the number and
complexity of ad tech cases poses a tangible risk of inconsistent class determinations across cases.

Absent centralization, these cases are also likely to result in conflicting (not merely
inconsistent) rulings on such threshold issues as antitrust market definition. Different sets of
plaintiffs allege conflicting things regarding whether certain companies participate in the alleged
market. For example, the Digital Ads plaintiffs assert that Facebook does not participate in the
same market as Google’s display ad tech. By contrast, other complaints allege that Google and
Facebook “compete head to head” in ad tech. See, e.g., Ex. B (H.D. Media Compl.) { 85. Further,

centralization will ensure that a single court is able to reconcile conflicting interests asserted by

13
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different plaintiff groups in connection with the same ads. Publishers and advertisers sit on
opposite sides of a transaction, with Google (and others) in the middle. Publishers want to receive
more money for their advertising inventory. Advertisers want to pay less. Yet they all seek to
recover money from one of the entities in the middle (Google). Centralization will eliminate the
possibility of conflicting determinations on these and other pretrial issues. Moreover,
centralization will reduce the threat of a Circuit split on any antitrust rulings that emerge from
these cases.

Absent centralization, the overlapping class and parens patriae claims being asserted
would lead to different sets of lawyers purporting to represent the interests of the same people on
related issues before different courts. Class notices could overlap and contradict one another, with
class members receiving multiple class notices from different courts, asking them to opt in or out
of classes asserting the same claims. No single court can constrain the conduct of others with
pending class actions. Centralization is needed to guard against conflicting rulings on class
certification and merits issues.

4. This Situation Is Too Massive and Complex to Be Solved by Informal
Coordination and Serial 1404 Motions.

Transfer pursuant to Section 1404 does not offer an adequate alternative to centralization
under Section 1407 for these cases. While Google has a motion to transfer pending in the Eastern
District of Texas, this is not a situation where “there is a reasonable prospect that [a] pending
motion to transfer” would “eliminate the multidistrict character of this litigation.” In re First Am.
Fin. Corp. Customer Data Sec. Breach Litig., MDL Docket No. 2907 at *2 (J.P.M.L. 2019); see
In re Schnuck Markets, MDL Docket No. 2470 at *2 (granting centralization under Section 1407
despite pending Section 1404 motions). A transfer of the State AG’s case would not be sufficient.
Given the number of additional ad tech cases initiated since Google filed its transfer motion
January 19, 2021, judicial efficiency requires centralization regardless of the outcome of Google’s

motion to transfer.

14
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Nor would informal coordination or cooperation across districts solve the problem. There
are too many lawsuits, in too many districts. The various plaintiffs have fashioned overlapping
classes, often with interests in tension. Overtures about working together will evaporate when the
different plaintiff groups actually start litigating their cases. Indeed, this Panel has been skeptical
about such promises. The Panel has ruled that it “cannot leave the complexities of the overlapping
class allegations to the voluntary coordination of the parties. We have frequently held that the
possibility of duplicative discovery resulting from common fact questions and the threat of
inconsistent judicial decisions of discovery, class and other issues requires transfer of multidistrict
litigation to a single judge under Section 1407.” In re Hotel Telephone, 341 F. Supp. at 772.

That some of the listed cases include putative nationwide class actions and government
enforcement actions does not weaken the case for centralization. In re: Countrywide Fin. Corp.
Mortg. Mktg. & Sales Practices Litig., 582 F. Supp. 2d at 1375. The analysis remains focused on
the same three factors, notwithstanding that one of the cases is brought by state AG’s. For
example, in In re Generic Pharm. Pricing Antitrust Litig., state antitrust enforcement actions
(taken either “individually or on a parens patriae basis) were consolidated with private class
actions, because there would be “significant overlap in the factual and legal issues presented by
the actions currently in the MDL and the State Action.” MDL Docket No. 2724 at *1 (J.P.M.L.
2017). As was true there, all the plaintiffs’ claims here “arise from the same factual core,” and
“will involve common discovery of defendants and third parties,” warranting centralization of the
putative class actions and state enforcement actions. 1d.> To the extent that some cases require
specialized proceedings (such as class certification), the transferee court can craft a protocol that
“1) allows pretrial proceedings with respect to any non-common issues to proceed concurrently

with pretrial proceedings on common issues; and 2) ensures that pretrial proceedings will be

® See also In re Auto Body Shop Antitrust Litig., MDL Docket No. 2557 (J.P.M.L. 2014); In re
TFT-LCD (Flat Panel) Antitrust Litig., MDL No. 1827 (N.D. Cal.); In re Cathode Ray Tube (CRT)
Antitrust Litig., MDL No. 1917 (N.D. Cal.); In re Compact Disc Minimum Advertised Price
Antitrust Litig., No. MDL 1361; In re Fine Paper Antitrust Litig., 446 F. Supp. 759 (J.P.M.L.
1978); In re Cement & Concrete Antitrust Litig., 437 F. Supp. 750 (J.P.M.L. 1977) (all centralizing
state-AG cases along with private cases).
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conducted in a streamlined manner leading to the just and expeditious resolution of all actions to
the overall benefit of the parties.” In re: Countrywide Fin. Corp. Mortg. Mktg. & Sales Practices
Litig., 582 F. Supp. 2d at 1375 (internal citation omitted); see also In re Generic Pharm. Pricing
Antitrust Litig., MDL Docket No. 2724 at *2 (“To the extent the State Action presents unique
factual and legal issues, the transferee judge has the discretion to address those issues through the
use of appropriate pretrial devices.”).

B. The Centralized Action Should Be Transferred to the Northern District of
California.

The Northern District of California is the most appropriate transferee district.

The first-filed and most advanced of the actions, Digital Ads, is in the Northern District of
California. See In re Imagitas Inc. Drivers’ Privacy Protection Act Litig., MDL Docket No. 1828
(J.P.M.L. 2007) (transferring cases to district in which first action was filed, which “is relatively
more procedurally advanced than the other actions™); In re Cobra Tax Investors, 408 F. Supp. 2d
1348 (J.P.M.L. 2005) (transferring to district of first-filed action, which had “progressed somewhat
further” than the other pending actions); In re Musha Cay Litigation, 330 F.Supp.2d 1364
(J.P.M.L. 2004) (transferring to district in which first-filed action was pending). Judge Freeman
already has related and consolidated eight putative class actions. She has held a hearing on
Google’s motion to dismiss the advertiser-side complaint. She has also reviewed class counsel
applications and appointed interim co-lead counsel for the putative advertiser class and putative
publisher class, and established a plaintiffs” discovery coordination committee for coordination of
discovery between the Digital Ads and Digital Publisher cases.

The cases in other courts were filed significantly after Digital Ads. The State AG case in
the Eastern District of Texas was filed seven months later. The case filed in the Southern District
of West Virginia, eight months later. The three cases filed in the District of Columbia, nine or ten
months later. The newspaper cases were filed eleven months later. Other than Google’s motion to
transfer, the Eastern District of Texas court has not been required to invest time or resources in

any substantive legal issue or to engage in proceedings on the merits of plaintiffs' claims. (In
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Texas, Google has answered, and the parties have made initial disclosures.) Nor has discovery
begun in any of the other cases. Digital Ads is the most advanced of the overlapping actions. As
a result, Judge Freeman is familiar with many of the issues from reading the parties’ briefs on
Google’s motion to dismiss and overseeing the relation and consolidation of overlapping cases.
The Northern District of California is therefore the most appropriate venue for transfer. See In re
Air West, 384 F. Supp. at 611 (finding N.D. Cal. to be the most appropriate forum because the
court was familiar with factual issues).

The Northern District of California is a convenient forum for the parties and witnesses.
Several of the parties, and many likely witnesses, are in California. All the defendants reside in
the Northern District. Three named plaintiffs also reside there. Many of Google’s employees that
work on ad tech are located in the Northern District of California. See EX. V; see In re Google
Play Store Antitrust Litig., MDL No. 2981 Dkt. No. 89 (J.P.M.L. Feb. 2, 2021) (centralizing cases
in the Northern District of California in part because “Google has its headquarters in this district,
and represents that the vast majority of employees who are part of the Google Play organization
in the US are located there”). Facebook, which is named as a defendant in some cases and is a
party to the 2018 agreement attacked in nearly all cases, in all but one case, is located in the
Northern District of California. Amazon, another likely witness, is located in Seattle, closer to the
Northern District than to any other district in which an ad tech case has been filed.

The judges of the Northern District of California are well qualified to oversee this litigation.
That District is frequently called upon to resolve antitrust claims associated with digital industries
and technologies. See, e.g., In re Google Play Store Antitrust Litig., MDL No. 2981 Dkt. No. 89;
In re Qualcomm Antitrust Litig., 273 F. Supp. 3d. 1373 (J.P.M.L. 2017). Moreover, as discussed
above, Judge Freeman has already become familiar with many of the issues raised in these actions,
having heard one motion to dismiss and considered multiple motions to relate and applications for
lead counsel. See In re Pharmastem Therapeutics, Inc. Patent Litig., 360 F. Supp. 2d 1362

(J.P.M.L. 2005) (transferring cases to a district judge “who is already familiar with many of the
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technological and legal issues posed by these actions.”). Judge Freeman is also very familiar with
antitrust issues, having heard over 40 antitrust cases in the past twelve years.

Given the scope of the classes, no single location will be perfect for all class plaintiffs. The
Northern District of California, however, would be highly convenient, as it is an “easily accessible,
metropolitan district.” In re Compression Labs, Inc. Patent Litig., M.D.L. Docket No. 1654, 360
F. Supp. 2d 1367 (2005) (transferring cases to Northern District of California). The Northern
District of California offers the advantages of proximity to the Movants, relevant witnesses,
relevant documents, and certain plaintiffs. Cf. In re: Countrywide Fin. Corp. Mortg. Mktg. &
Sales Practices Litig., 582 F. Supp. 2d at 1376 (transferring to district featuring the principal place
of business of the defendant and two of the seven actions).

By contrast, the alternative locations do not enhance judicial efficiency. Texas Attorney
General Paxton and his co-plaintiffs chose to sue in the Eastern District of Texas. That locale has
no unique or meaningful connection to this dispute other than its general popularity with plaintiffs.
Indeed, neither the Texas AG nor the outside lawyers he hired to handle this litigation are based
there, much less any parties or key third-party witnesses located in the Eastern District of Texas.
The State AG complaint does not allege harm to any particular Texan (or to any person, for that
matter). In opposing Google’s 1404 transfer motion, the States identified several third parties who
said they would be willing to travel to East Texas for a trial. That some potential witnesses
answered in the affirmative when a state attorney general asked if they would be willing to travel
for a trial does not make the Eastern District of Texas a more efficient or convenient forum for
litigation. The other fourteen states involved in the State AG case already face lengthy travel to
participate in their case. The Attorneys General for each of those states has their primary office

hundreds of miles away from the chosen forum.” Again, even the Texas Attorney General is

7 Alaska (2,993 miles); Arkansas (320 miles); Florida (891 miles); Nevada (1,338 miles); Idaho
(1,567 miles); Indiana (905 miles); Kentucky (872 miles); Mississippi (406 miles); Missouri (609
miles); Montana (1,201 miles) North Dakota (1,172 miles); Puerto Rico (2,153 miles); South
Dakota (953 miles); Utah (1,229 miles).
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located outside the district in which he chose to file, and he has a 214-mile drive to get to the
Sherman Division.

The District of Columbia, the location of the Cliffy Care case, is not a superior venue. No
plaintiff resides in Washington, D.C. The proposed class definitions in these cases encompass
plaintiffs dispersed throughout the country. Cf. In re Literary Works in Elec. Databases Copyright
Litig., MDL Docket No. 1379, 2000 WL 33225502 (J.P.M.L. 2001) (“In this litigation involving
purported nationwide classes of freelance authors and defendants located throughout the United
States, many federal districts could be viewed as an appropriate transferee forum.”).

The various venues for the newspaper cases are likewise inconvenient locations to
determine the overlapping and dispositive issues that are common across each of these cases.
While the as-filed venues may each be convenient for one individual plaintiff, none of the other
plaintiffs, nor any defendant, would benefit from transferring the cases to any of those districts.

In short, the Northern District of California is the logical choice of venue for convenience
and expediency, and is already host to the majority and most advanced of these related cases.

C. Texas et al. v. Google should be transferred for pretrial and trial

Section 1407(h) provides that the panel may centralize and transfer for trial any action
brought under Section 4C of the Clayton Act. In re Managed Care Litig., 416 F. Supp. 2d 1347,
1348 n.2 (J.P.M.L. 2006) (citing 28 U.S.C. 8 1407(h)) (“Actions brought under Section 4C of the
Clayton Act may be transferred by the Panel for trial as well as pretrial.”). Texas v. Google is such
acase. See Ex. G (State AG Compl.) 11 20, 26. Consolidating antitrust parens patriae actions for
trial, as Congress has empowered this Panel to do, will further promote judicial efficiency and
ensure consistency by allowing one judge to conduct these complex trials. The panel should
therefore centralize the State AG case for both pretrial and trial.

IV. CONCLUSION
For the reasons discussed above, transfer and centralization of these actions “will be for

the convenience of parties and witnesses and will promote the just and efficient conduct of such
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actions.” 28 U.S.C. § 1407(a). As a result, Google respectfully requests that the Panel centralize

these cases and transfer them to the Northern District of California.

Dated: April 30, 2021
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