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Stockholder Derivative and Class Action Complaint against the defendants named 

herein for breach of fiduciary duty, aiding and abetting breach of fiduciary duty, 

and unjust enrichment. The allegations in this Complaint are based on Plaintiff’s 

personal knowledge as to himself, and upon information and belief, including the 

investigation of counsel, the review of publicly available information, and the 

review of books and records produced by the Company in response to Plaintiff’s 

demand under 8 Del. C. § 220 (“Section 220”) as to all other matters, all of which 

books and records are expressly incorporated into this Complaint. For the 

avoidance of doubt, this incorporation by reference does not change the pleading 

standard applicable to any motion to dismiss that may be filed in this case.  

NATURE OF THE ACTION 

1. This action is to recover hundreds of millions of dollars wasted in an 

interested party transaction that was unfair at every level to the Company and its 

public stockholders. 

2. The Company’s controllers – Apollo and Riverstone  – are private 

equity firms with longtime ties and have invested in the same companies together 

for years.  

3. Apollo and Riverstone treated the Company as their own personal 

piggy bank, abusing their control over Talos and its stacked Board to benefit 

themselves at the expense of the Company and its public stockholders. 
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4. First, the controllers caused Talos to buy Whistler, a failing energy 

company owned by Apollo, at an inflated price that was designed to let Apollo 

recoup its substantial losses on this troubled investment. 

5. Apollo then returned the “favor” by agreeing for Talos to buy assets 

from Riverstone at an inflated price, giving Riverstone a windfall. 

6. As detailed below, the Company’s acquisition of the Riverstone 

Assets was the result of an unfair process yielding an unfair price.  

7.  

 

 

 

 

8. As to price, the extensive valuation analysis below shows that Talos 

grossly overpaid for the Riverstone Assets and that the fairness opinion justifying 

the transaction was manifestly defective. 

9. Defendants are therefore liable for breach of fiduciary duty, aiding 

and abetting breach of fiduciary duty, and unjust enrichment. 
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PARTIES 

Plaintiff 

10. Plaintiff Vrajeshkumar Patel is, and at all relevant times was, an 

owner and holder of Talos common stock. 

Nominal Defendant 

11. Nominal Defendant Talos is a Delaware corporation which trades on 

the New York Stock Exchange under the symbol “TALO.” The Company 

describes itself as “a leading offshore energy company focused on oil and gas 

exploration and production [“E&P”] in the United States Gulf of Mexico and 

offshore Mexico.” It was one of the first international companies to purchase 

offshore oil and gas leases from the government of Mexico. 

12. Talos was formed on May 10, 2018 as the result of a business 

combination (the “Combination”) between non-party Stone Energy Corporation 

(“Stone Energy”), and Talos Energy LLC (“Old Talos”).  

13. Old Talos was founded in 2012 by defendant Timothy S. Duncan 

(“Duncan”) and controlled by affiliates of Apollo and Riverstone,  which caused 

Old Talos to pay them hundreds of thousands of dollars annually for “management 

consulting and advisory services” as well as a “transaction fee” equal to 2% of 

their investment.  
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14. Upon the closing of the Combination, Apollo and Riverstone  

respectively owned 35.4% and 27.5% (a total of 62.9%) of the Company’s stock. 

15. The following diagram from the Company’s initial registration 

statement illustrates the structure of the Company (“New Talos” in the diagram),  a 

simplified version of its operating subsidiaries upon the completion of the 

Combination, and how Apollo and Riverstone controlled the Company: 
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16. Contemporaneous with the Combination, Apollo and Riverstone 

entered into a Stockholders’ Agreement (the “Stockholders Agreement”) which 

provides that six out of the 10 members of the Company’s board of directors (the 

“Board”) will be nominated by Apollo and Riverstone and that Apollo and 

Riverstone would cause their respective shares to be voted in favor of any director 

nominee designated pursuant to the Stockholders Agreement. 

17. Because Apollo and Riverstone controlled approximately 63% of the 

Company’s shares of common stock and their agreement to vote in favor of each 

other’s designees, their nomination of a director was in effect an appointment.  

18. The Stockholders Agreement provides in relevant part that, so long as 

Apollo and Riverstone each owns at least 15% of the Company’s stock, Apollo and 

Riverstone would each have the right to nominate two directors to the Board and 

maintain their respective proportional representation on the Board.  

19. The Stockholders Agreement further provides in relevant part that, so 

long as Apollo and Riverstone together own at least 50% of the Company’s stock, 

they would have the right to jointly nominate two additional directors to the Board. 

Defendants: The Controllers 

20. Defendant Apollo Global Management, Inc., a Delaware corporation, 

is a private equity firm which professes that “[f]ostering deep, long-lasting 

relationships with [its] investors is paramount,” that its “commitment to meet their 
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needs is one important reason many of them are invested in multiple Apollo 

funds,” and that its “strong investor relationships” are key to its success. It 

controls numerous affiliates, including Apollo Management VII, L.P. and Apollo 

Commodities Management, L.P., two controllers of Old Talos. As used in this 

Complaint, the term “Apollo” refers to Apollo Global Management, Inc. and its 

affiliates. 

21. Defendant Riverstone Holdings, LLC, a Delaware limited liability 

company, is a private equity firm whose “sole mission is to build great businesses 

and deliver strong returns to [its] investors through its platform of investment 

strategies.” It controls numerous affiliates, including Riverstone Energy Partners 

V, L.P., a controller of Old Talos. As used in this Complaint, the term 

“Riverstone” refers to Riverstone Holdings, LLC and its affiliates.  

22. At all relevant times, Talos has been controlled collectively by 

Riverstone and Apollo, together referred to as the “Controllers.” 

Defendants: The Board 

23. Defendant Duncan has been a member of the Board and the 

Company’s President and CEO since the Combination. He was designated to the 

Board jointly by Apollo and Riverstone, with whom he has a long history. In 2006, 

Duncan co-founded non-party Phoenix Exploration Co. LP (“Phoenix”) with $350 

million in equity commitments from Riverstone and its partners. In 2012, he 
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founded Old Talos with $600 million in equity commitments from Riverstone and 

Apollo and served as Old Talos’ President and CEO and a member of its board 

from April 2012 until the Combination. When Old Talos was formed, Riverstone’s 

founders Pierre Lapeyre (“Lapeyre”) and David Leuschen (“Leuschen”) 

announced, “We are excited to build another company with Tim. This investment 

exemplifies Riverstone’s strategy of re-partnering with proven management 

teams.... We look forward to repeating the success we had with Phoenix.”   

24. Defendant Neal P. Goldman (“Goldman”) has been Chairman of the 

Board since the Combination, having previously served as the Chairman of the 

Board of Directors at Stone Energy immediately prior to the Combination. 

25. Defendant Christine Hommes (“Hommes”) was designated to the 

Board by Apollo. She is a partner at Apollo, which she joined in 2011. She has 

been a member of the Board since the Combination, having previously served as a 

director of Old Talos immediately prior to the Combination.  

26. Defendant John “Brad” Juneau (“Juneau”) has been a member of the 

Board since the Combination, having previously served as a director at Stone 

Energy immediately prior to the Combination.  

27. Defendant Donald R. Kendall, Jr. (“Kendall”) was designated to the 

Board jointly by Apollo and Riverstone. He has been a director since the 

Combination. 
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28. Defendant Rajen Mahagaokar (“Mahagaokar”) was designated to the 

Board by Riverstone. He is a principal at Riverstone, which he joined in 2015. He 

has been a director since the Combination.  

29. Defendant Charles M. Sledge (“Sledge”) has been a member of the 

Board since the Combination, having previously served as a director at Stone 

Energy immediately prior to the Combination.  

30. Defendant Robert M. Tichio (“Tichio”) was designated to the Board 

by Riverstone.  He is a partner at Riverstone, which he joined in 2006. He has been 

a director since the Combination, having previously served as a director of Old 

Talos immediately prior to the Combination.  He was formerly on the Board of 

Phoenix. 

31. Defendant James M. Trimble (“Trimble”) has been a director since 

the Combination, having previously served as a director at Stone Energy 

immediately prior to the Combination.  

32. Defendant Olivia C. Wassenaar (“Wassenaar”) was designated to the 

Board by Apollo. She is a Senior Partner and Co-Lead of Natural Resources at 

Apollo, which she joined in 2018.  She joined Apollo from Riverstone, where she 

was a Managing Director and which she joined in 2008. She has been a member of 

the Board since November 2018, having previously served as a director for a short 
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time in May 2018.  She was a director at Old Talos from April 2012 through the 

Combination. 

33. Defendants Duncan, Goldman, Hommes, Juneau, Kendall, 

Mahagaokar, Sledge, Tichio, Trimble, and Wassenaar are collectively referred to 

as the “Director Defendants.” The extensive ties among the Director Defendants 

are set forth in greater detail in ¶¶ 155-162, infra. 

Defendant: Financial Advisor 

34. Defendant Guggenheim Securities, LLC, a Delaware limited liability 

company (“Guggenheim”), was the Company’s financial advisor on the 

Challenged Transaction (defined below).  

SUBSTANTIVE ALLEGATIONS 

The Ties Between the Controllers 

35. The Controllers have business and professional ties going back years. 

36. In 2010, one of the founding members of Riverstone – non-party 

Gregory A. Beard (“Beard”) – moved from Riverstone to Apollo to become head 

of its commodities department. He quickly became Apollo’s Global Head of 

Natural Resources. (In 2018, defendant Wassenaar similarly moved from 

Riverstone to Apollo and became Co-Lead of Natural Resources.)  

37. In 2012, Beard orchestrated the initial transaction by which Apollo 

and Riverstone gained control of Old Talos. The Riverstone bankers on that deal 
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were non-parties Lapeyre and Leuschen, who together with Beard co-founded 

Riverstone in 2000.  

EP Energy 

38. In 2013, Apollo led a buyout group including Riverstone that bought 

EP Energy Corp. (formerly the E&P assets of El Paso Corp.) for approximately 

$7.2 billion. The transaction resulted in Apollo and Riverstone respectively owning 

53.96% and 14.99% of EP Energy’s stock (a total 68.95%). Under the 

stockholders’ agreement for that transaction, Apollo and Riverstone respectively 

designated five and two of the company’s 11 directors. 

39. EP Energy conducted its initial public offering in 2014 at $20 per 

share. Apollo and Riverstone designated Beard and defendant Tichio to the EP 

Energy board, where they are still directors. (Defendant Mahagaokar became an 

EP Energy director in 2017). 

40.  At the IPO price, Apollo and Riverstone’s stakes in EP Energy were 

respectively worth approximately $2.3 billion and $626 million. They and the other 

equity holders had previously taken out hundreds of millions of dollars in fees 

from EP Energy while it was a private company. 

41. The price of oil fell significantly over the next seven years and the 

company was hamstrung by acquisition debt. On October 3, 2019, EP Energy filed 

for bankruptcy under Chapter 11. At the time of the bankruptcy filing, EP Energy’s 
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stock traded for 3.4¢ per share, compared to $20 a share at its IPO. Apollo and 

Riverstone’s post-IPO losses from EP Energy were over $2 billion and $600 

million, respectively.  

42. Undeterred, Apollo and Riverstone followed the template of the EP 

Energy transaction in the acquisition of Stone Energy by Old Talos, which closed 

in May 2018. 

Whistler 

43. The Controllers’ first deal after the Combination was the acquisition 

of Whistler Energy II, LLC (“Whistler”), which closed in August 2018. The 

Whistler transaction bailed Apollo out of a disastrous investment and is at the heart 

of the quid pro quo which gave rise to this action. 

44. In July 2013, Whistler had purchased two leases and an offshore 

production platform in the Gulf of Mexico from Exxon Mobil and W&T Offshore 

for $110 million. Apollo provided $90 million of secured financing for the deal.  

45. In addition to the purchase price, Whistler had pledged $75.5 million 

in cash collateral to issue surety bonds for liabilities such as asset retirement 

obligations (“AROs”).1  

                                                 
1 AROs are one of the more significant costs that are incurred in operating in the 
Gulf of Mexico. When oil and gas assets cease to be useful, they must be 
decommissioned in a strictly enforced, expensive process that must be factored 
into the value of the asset.  The federal Bureau of Ocean Energy Management 
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46. Whistler’s business model was to hire third-party contractors for its 

offshore production personnel instead of having its own highly trained staff.  This 

is an expensive way to operate and requires a relatively high oil price to be viable. 

Unfortunately for Whistler, from July 2013 to October 2014, the price of oil (West 

Texas Intermediate) fell from over $107 a barrel to $81.  

47. In October 2014, Apollo provided Whistler another $45 million in 

secured financing. 

48. As of December 2015, Whistler had net proved reserves of 

approximately 11.0 million barrels of oil equivalent (“Boe”), consisting of 9.4 

million barrels of oil and condensate (a light oil that is in gaseous form while in the 

reservoir which condensates into a liquid when it comes to the surface) and 9.3 

billion cubic feet of natural gas.   

49. The SEC has promulgated a standardized discounted cash flow 

methodology to help value oil and gas properties called the “PV10” method.  As of 

December 2015, Whistler’s PV10 was $92 million,  far lower than the $135 

million in secured financing already extended by Apollo. 

                                                 
requires operators to currently set aside the discounted present value of the future 
costs that will be incurred when the resource is exhausted, the wells are plugged 
and abandoned, and the production platform and undersea piping removed. AROs 
are calculated at the net present value of the estimated cost of doing so and are 
significant liabilities.  
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50. Whistler’s problems continued to mount.  In late December 2015, the 

Bureau of Safety and Environmental Protection (“BSEE”) shut down Whistler’s 

GC18 platform for a week because of a recurring sheen on the surrounding water 

that indicated an oil leak.   

51. By February 2016, the price of oil had dropped to $24 a barrel.   

52. In March 2016, a contractor was killed while working on Whistler’s 

GC18 platform.  Later that month, the pipelines from the platform were shut down 

for several weeks for maintenance.  In April 2016, the BSEE notified Whistler that 

its operating license would be revoked unless it took immediate steps to improve 

compliance with regulations. 

53. In addition, on March 24, 2016, several of Whistler’s creditors 

commenced involuntary bankruptcy proceedings against it.  On May 25, 2016, 

Whistler consented to Chapter 11 bankruptcy protection and Apollo asserted senior 

secured creditor claims of approximately $143.7 million.  

54. After almost two years in Chapter 11, Whistler emerged from 

bankruptcy in March 2018. As the secured lender, Apollo received approximately 

$35 million in cash and new membership interests that would receive 100% of any 

distributions until Apollo received the sum of all capital and interest and fees.    

55. On August 31, 2018, Talos acquired Whistler from Apollo for $52.3 

million (including the assumption of $23.8 million in liabilities). The consideration 
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also included the release of $46 million of cash collateral securing Whistler’s 

surety bonds, for a total value to Apollo of $98.3 million.  Together with the $35 

million that Apollo received from the bankruptcy, this made Apollo nearly whole 

on its $135 million Whistler investment. 

56. Making Apollo whole required Talos to greatly overpay for Whistler.  

According to Talos, Whistler’s acreage (the leasing rights for places to explore for 

hydrocarbons) held 3.1 million Boe (“MMBoe”), equivalent to a sale price of 

$31.71 per Boe. This is 66% above what Talos represented as the median 

acquisition cost ($19.07 per Boe) paid by a group of 44 E&P companies over the 

past five years.  

57. Based on Whistler’s daily production of 1,500 Boe after payment of 

royalties, Apollo received consideration of approximately $65,533 per barrel per 

day in the Whistler transaction, a 61% premium over Talos’ own 2019 production 

multiple of $40,702 per barrel per day. See ¶ 106, infra. 

58. Having agreed to let Talos bail out Apollo from the Whistler debacle, 

Riverstone was rewarded with its own sweetheart deal in the Controllers’ next 

interested-party transaction – the Challenged Transaction.  

The Challenged Transaction 

59. On December 10, 2019, Talos announced that it entered into 

agreements to acquire a portfolio of U.S. Gulf of Mexico producing assets, 
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prospects and acreage (the “Riverstone Assets”) from affiliates of non-parties 

Castex Energy 2014, LLC (together with its affiliates, “Castex”) and ILX 

Holdings, LLC (together, the “Sellers”), which are themselves affiliates of 

Riverstone. 

60. The terms of the purchase agreements were disclosed on Form 8-K 

filed on December 16, 2019:  the Sellers would receive $385 million in cash plus 

11 million shares of Talos common stock worth approximately $691 million as of 

that date (the “Original Transaction”). 

61. The Form 8-K also disclosed that the Sellers were affiliates of 

Riverstone. Accordingly, the $385 million cash and 11 million share consideration 

that the Company agreed to pay in the Challenged Transaction would inure for the 

benefit of Riverstone. 

62. On January 30, 2020, the Company filed its preliminary information 

statement on Form PREM 14C (the “Preliminary Information Statement”) 

disclosing that the Company agreed, pursuant to a registration rights agreement, to 

prepare and file a registration statement for the 11 million shares of the Company’s 

common stock to be issued to the Sellers in connection with the Original 

Transaction (the “Registration Rights Agreement”); that the Company would 

increase its credit borrowing from $850 million to $1.15 billion in connection with 

the Original Transaction; that as of January 20, 2020 Riverstone and Apollo 
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respectively owned 27.5% and 35.4% of the Company’s stock (together, a total of 

62.9%); and that following the Original Transaction, Riverstone and its affiliates 

(including the Sellers) would own 39.8% of the Company’s stock. 

63. The Preliminary Information Statement also disclosed that the 

Company had engaged Guggenheim to issue a fairness opinion in connection with 

the Original Transaction.  

64. The Preliminary Information Statement further disclosed that, in the 

prior two years, Guggenheim was engaged by Apollo’s affiliate on two other 

transactions, by a portfolio company of Apollo’s affiliate on a third transaction, 

and that Guggenheim regularly acts as an arranger on financing transactions in 

which affiliates of Apollo act as financing sources. Although Guggenheim’s 

fairness opinion found that the consideration payable to the Sellers was fair to the 

Company, its opinion was fatally flawed for the reasons in ¶¶ 91-148, infra. Many 

of these flaws should have been obvious to the defendants, and particularly as 

persons experienced in the oil and gas business. 

65. The Preliminary Information Statement also disclosed that defendant 

directors Mahagaokar and Tichio (both designated by Riverstone) and defendant 

director Wassenaar (designated by Apollo and who continued to own an interest in 

an affiliate of Riverstone) were recused from the decision to enter into the Original 

Transaction. However, defendants Hommes (designated by Apollo) and defendants 
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Duncan and Kendall (designated jointly by Riverstone and Apollo) were not 

recused. Moreover,  

 

 

 

 

 

66. Although directors can recuse themselves from voting, they cannot 

recuse themselves from the duty to alert their fellow directors to the occurrence of 

a breach of fiduciary duty. 

67. On February 25, 2020, the Company filed a revised information 

statement on Form PRER 14-C (the “Revised Information Statement”) 

disclosing that the terms of the Original Transaction had changed (as changed, the 

“Changed Transaction” and together with the Original Transaction, the 

“Challenged Transaction”). 

68. Under the terms of the Changed Transaction, instead of issuing 11 

million shares of common stock to the Sellers, the Company would now issue the 

Sellers 110,000 shares of Series A Convertible Preferred Stock, each of which 

would automatically convert into 100 shares of common stock 20 calendar days 
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after the Changed Transaction closed.   

 

   

69. The change from paying the Sellers 11 million shares of common 

stock to 110,000 shares of preferred stock allowed the Challenged Transaction to 

close 20 days earlier because, while Rules 312.03(b) and 312.03(c) of the New 

York Stock Exchange Listed Company Manual required approval by a majority of 

the common stockholders to issue the 11 million shares of common stock 

contemplated in the Original Transaction, the issuance of 110,000 shares of 

preferred stock contemplated in the Changed Transaction did not; only the 

conversion required such approval.  

70. The Challenged Transaction could therefore close and the Sellers 

receive $385 million in cash and be issued their preferred stock on the same day 

that the Controllers consented to the Challenged Transaction, with the preferred 

stock converting into common stock 20 days after the other common shareholders 

were informed of the Controllers’ consent.   

71. In contrast, the Company would have had to wait 20 days before 

closing on the Original Transaction which contemplated issuing 11 million new 

shares of common stock to the Sellers. Changing the consideration from 11 million 

new shares of common stock to 110,000 shares of preferred stock thus allowed the 
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Company and the Sellers to close the Challenged Transaction 20 days earlier 

without the need for a shareholder vote. 

72. Advancing the closing by 20 days deprived the Company’s non-

controlling stockholders of the opportunity to object, or to seek to enjoin the 

Challenged Transaction. It also gave Riverstone the added financial benefit of 

receiving the preferred stock plus $385 million in cash sooner than it would have 

had the Challenged Transaction been put to a stockholder vote. 

73. The Revised Information Statement also disclosed that, under the 

Changed Transaction, the Sellers would become parties to the Stockholders’ 

Agreement, which would be amended so that the stock the Sellers would receive 

through the Changed Transaction would count on a fully converted basis toward 

Riverstone’s ownership percentage for purposes of appointing directors. However, 

the stock that the Sellers would receive through the Changed Transaction would be 

excluded for purposes of calculating a majority of the Company’s common stock 

for determining if the Company could avail itself of “controlled company” 

exceptions to the NYSE corporate governance listing standards, including those 

related to the composition of the Board’s committees. 

74. The Challenged Transaction closed on February 28, 2020. The 

Riverstone-affiliated Sellers received $385 million in cash and 110,000 shares of 

preferred stock, which would automatically convert into 11 million shares of 
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common stock 20 days after the definitive information statement was distributed to 

the Company’s public shareholders. 

75. On March 10, 2020, the Company filed its definitive information 

statement for the Challenged Transaction on Form DEF 14-C (the “Definitive 

Information Statement”). 

76. The Definitive Information Statement confirms that Riverstone and 

Apollo approved the Changed Transaction by written consent in lieu of a meeting; 

that the parties had amended the Registration Rights Agreement for the resale of 

the 11 million shares of common stock once they were converted; that the 

Stockholders Agreement was amended to include the Sellers as parties and count 

their stock on an as-converted basis for purposes of Riverstone appointing directors 

but not for purposes of determining the Company’s eligibility for “controlled 

company” exceptions to the NYSE’s corporate governance listing standards; and 

that the Changed Transaction would result in Riverstone, Apollo and their affiliates 

owning a total of 75.2% of the Company’s stock.  

77. The Definitive Information Statement also disclosed that the Board 

did not seek or obtain an updated fairness opinion from Guggenheim addressing 

the Changed Transaction, the differences between the Original Transaction and the 

Changed Transaction, or whether the terms of the Changed Transaction were fair 

to the Company. 
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78.  

 

 

79. The Challenged Transaction was never submitted to the Company’s 

public shareholders for approval. 

THE CHALLENGED TRANSACTION WAS UNFAIR TO TALOS 

80. Because Riverstone stood on both sides of the Challenged 

Transaction, it must be evaluated under the entire fairness standard.  Both the 

process and the price of the Challenged Transaction were unfair to Talos. 

The Process Was Unfair 

81. The process by which the Challenged Transaction was consummated 

was unfair to the Company. 

82. First, the Company’s financial advisor was selected based on its ties 

to Apollo. In the two years prior to issuing its fairness opinion on the Original 

Transaction, Guggenheim was retained by Apollo’s affiliate on two other 

transactions and by a portfolio company of Apollo’s affiliate on a third transaction. 

Guggenheim also regularly acts as an arranger on financing transactions in which 

affiliates of Apollo act as financing sources.  Guggenheim’s ties to Apollo are a 

conflict.  
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 The Company was therefore deprived of a 

disinterested financial advisor and a legitimate fairness opinion. 

83. Second,  

 

 

 

 

 

 

 

84. Third, the Board failed to obtain an updated fairness opinion on the 

Changed Transaction after the consideration payable to the Sellers was changed 

from the consideration payable in the Original Transaction.  The original fairness 

opinion was issued as of December 10, 2019; the change to the consideration 

payable to the Sellers was not disclosed until February 25, 2020.  Because the 

terms of the deal changed, the Board was required to confirm that the Challenged 

Transaction was still fair. It did not.   
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85. The failure was particularly egregious because between December 10, 

2019 and February 25, 2020, the price of oil fell 15% from $59.22 per barrel to 

$49.78 per barrel – below Guggenheim’s “downside case” of $50 per barrel.  Had 

the Board allowed the public stockholders to vote on the Challenged Transaction, it 

would have been hard pressed to obtain their approval in light of the subsequent 

precipitous drop in the price of oil.  

86. By the time the Company filed its definitive information statement on 

March 10, 2020, the price of oil had declined to $34.47 per barrel – over 30% 

below Guggenheim’s “downside case.” Twenty days later, the price of oil fell to 

just $14.10 per barrel – over 70% below Guggenheim’s “downside case.” 

Avoiding a vote of the public shareholders allowed the Challenged Transaction to 

proceed, without an updated fairness opinion, even though it no longer made 

common or economic sense for the Company. 
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87. Fourth,  

 

 

 

 

 

88. Fifth, the Board deliberately did not submit the Challenged 

Transaction to a vote of the Company’s public stockholders, but instead allowed it 

to be approved by written consents from Apollo and Riverstone.  Thus, the Board 

made the Challenged Transaction directly dependent on Riverstone’s conflicted 

vote.  Without Riverstone’s vote, the Challenged Transaction could not be 

approved by written consent because Apollo did not hold a majority of the stock by 

itself.  Apollo was also conflicted here, but even if it had not been, the Board 

violated its duty to the public stockholders by giving Riverstone the opportunity to 

get its deal approved without their vote. An interested party transaction like the 

Challenged Transaction must be approved by a majority of the minority of 

stockholders for the process to be presumed fair. Defendants have the burden of 

proving the entire fairness of the Challenged Transaction. 

89. Sixth,  
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90. Seventh, the Board allowed the Challenged Transaction to proceed 

notwithstanding the process failures set forth above and the fact that it greatly 

overpaid for the Riverstone Assets as set forth below. 

The Price Was Unfair  

91. The Challenged Transaction was also unfair to Talos because it was 

caused to vastly overpay for the Riverstone Assets – and defendants had to have 

been aware of that fact.   

92. Although Apollo’s favored advisor Guggenheim opined that the 

Challenged Transaction was fair to Talos, Guggenheim’s fairness opinion is 

manifestly defective. 

93. The methodology used by Guggenheim in its fairness opinion is 

flawed. Moreover, Guggenheim did not examine whether entering into the 

Challenged Transaction made economic sense to Talos. 
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94. When E&P companies like Talos buy oil and gas assets in the same 

region where the company is already operating, the critical question is whether the 

assets being bought are cheaper or more expensive than the company’s own assets 

valued at market. Buying more expensive assets makes no economic sense, 

particularly when the Company’s own stock is used as part of the acquisition 

currency, because that transfers value from the Company’s stockholders to the 

parties controlling the Sellers (i.e., Riverstone).  

95. Guggenheim ignored this fact in its fairness opinion. Although 

Guggenheim did compare the value of some of the Company’s assets to those of 

the Sellers, it did not do so in a systematic way.  Instead, it added the value of the 

Riverstone Assets into analyses that relied on comparisons with other companies. 

Comparison to truly “comparable companies” can play a legitimate role in 

valuation, but as explained infra the valuation methodology here was obviously 

flawed. 

96. While Guggenheim valued both Talos and Riverstone using multiples 

of proved reserves, its actual analyses ignored the ratio of oil to natural gas within 

those proved reserves.  As discussed below, oil and gas are not equally valued 

because over many years oil has sold for at a significant premium to natural gas 

containing an equivalent amount of energy. 
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97. It is critical to determine what percentage of the value of the Company 

following the Challenged Transaction is attributable to a) Talos without the 

Riverstone Assets on one hand, and b) the Sellers on the other.  A generally 

accepted method is to consider the total potential revenues based upon proved 

reserves and the spot oil and gas prices.  As the table below illustrates, based on 

spot prices for oil and gas as of December 10, 2019 and the average price for 

natural gas liquids provided in Talos’ 2019 10-K, a reasonable allocation is 81% to 

Talos without the Riverstone Assets, and 19% to the Sellers.

 

98. Even though the data demonstrates that pre-transaction Talos 

shareholders should be allocated approximately 81% of value of the post-

transaction entity, once the cash consideration is accounted for, the legacy Talos 

Talos
Proved 

Reserves Spot

Total Potential 
Revenue from 

Proved Reserves
Oil (MBbls) 112,539 59.14 6,655,556
Natural Gas (MMcf) 171,024 2.264 387,198
NGL (MBbls) 10,696 16.02 171,350
Total 7,214,105 80.8%

Riverstone Assets
Proved 

Reserves Spot

Total Potential 
Revenue from 

Proved Reserves
Oil (MBbls) 23,558 59.14 1,393,220
Natural Gas (MMcf) 111,998 2.264 253,563
NGL (MBbls) 3,948 16.02 63,247
Total 1,710,031 19.2%

Combined 8,924,135 100.0%

Reasonable 
Allocation

Determination of Reasonable Allocation of Talos' Value
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shareholders only received approximately 73%, while the Sellers received 27%.  

That is well above the contribution of the Riverstone Assets, which only accounted 

for 19% of the combined entity.  The allocation is based primarily on the $635 

million asset value set by Guggenheim and Talos’ market value of invested capital 

of $2.6 billion as of December 10, 2019, the date the Challenged Transaction was 

announced.  

99. This overallocation translates to the Sellers receiving a $200 million 

premium.  It is notable that this allocation does not consider the Zama assets 

owned by Talos (discussed infra), representing approximately $440 million as 

determined by Guggenheim’s own sell-side analysts, or any of the Company’s 

other Mexican assets.    

100. Moreover, Guggenheim did not even have any independent 

assessment of the estimated proved reserves for Castex (one of the Sellers), which 

represent 34% of the reserves acquired in the Challenged Transaction.  Instead, 

Guggenheim relied exclusively on the estimates compiled by Castex itself. In 

acquisition transactions, “reserves” that are not verified by a recognized, reputable 

third party appraiser are typically discounted, just as financial statements that are 

not audited by a nationally-recognized auditor would be.  In a transaction worth 

hundreds of millions of dollars, the absence of an independent appraisal for 

Castex’s reserves is glaring and could not have been overlooked by persons 
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knowledgeable in the industry. Yet, Guggenheim uncritically accepted Castex’s 

own reserve estimates. 

101. Further, the companies used by Guggenheim for comparison purposes 

were not appropriate. Talos is an E&P company totally focused on the Gulf of 

Mexico.  Kosmos Energy, a company used as a comparable, primarily produces oil 

in offshore Africa, with only secondary operations in the Gulf of Mexico. 

Similarly, Murphy Oil is a far larger company than Talos, with operations in many 

parts of the World. Finally, W&T Offshore’s operations are heavily gas-weighted, 

and gas is far a less valuable resource as described infra. 

102. Guggenheim’s financial analysis states that it compared companies 

with “production growth expected from 2019E to 2020E.” This is inexplicable 

because although Talos was expecting significant production growth, the 

Riverstone Assets were not.  The Riverstone Assets were producing as much as 

they could and little capital spending was planned, so production was expected to 

decline over the next five years, while EBITDA and free-cash flow were predicted 

to fall even more.  By comparing the Riverstone Assets to firms that expected 

production growth, Guggenheim significantly overvalued them – and it had to have 

known it.  

103. Since Guggenheim improperly selected companies expected to 

increase production, that expected growth is reflected in both its production 
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multiples and the EBITDA multiples, which further overstates the value of the 

Riverstone Assets. 

104. Guggenheim compounded the error by improperly applying ranges of 

the enterprise value / production multiples to Talos that were lower than those 

applied to the Riverstone Assets, which created the false impression that the 

Riverstone Assets were growing more quickly that those owned by Talos prior to 

the Challenged Transaction. In fact, the contrary was the case. Talos expected 

significant gains in production, EBITDA and free-cash flow.  Accordingly, 

Guggenheim should have applied higher production multiples to Talos than to the 

Riverstone Assets. 

105. Nevertheless, Guggenheim applied a range of $32,000 - $36,000 per 

barrel of oil equivalent per day (“Boe/d”) to Talos’ 2019 estimated production 

while applying a range of $33,000 - $41,000 per Boe/d to the Riverstone Assets’ 

2019 estimated production. Then Guggenheim again applied higher ranges to the 

estimated 2020 production of the Riverstone Assets ($25,000 - $38,000 per Boe/d) 

than what was applied to Talos ($24,000 - $32,000 per Boe/d).  These ranges 

undervalued Talos and overvalued the Riverstone Assets because it created the 

impression that the assets Talos was acquiring from Riverstone were growing at a 

far greater rate than they were in reality. Again, Guggenheim had to be aware of 

these facts. 
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106. Guggenheim’s error was further compounded because the 2019 

production multiple that it applied to Talos ($32,000 - $36,000 per Boe/d) was 

below Talos’ actual 2019 production multiple as calculated by Guggenheim 

($40,702 per Boe/d).  Likewise, the 2020 production multiple that Guggenheim 

applied to Talos ($24,000 - $32,000 per Boe/d) is below Talos’ actual 2020 

production multiple as calculated by Guggenheim ($38,057 per Boe/d): 

 

These errors had the effect of making the Riverstone Assets seem more valuable 

than they actually were. Again, Guggenheim had to know it. 

107.  In applying EBITDA multiples, Guggenheim again ignored the 

Company’s expected growth and the Riverstone Assets’ lack of growth and applied 

the same range of estimated 2019 EBITDA multiples to Talos and to the 

Riverstone Assets. Guggenheim only partially corrected this error by applying a 

slightly larger range of estimated 2020 EBITDA multiples with the same high 

multiple (4.5x) and a slightly lower low multiple (3.0x vs. 3.5x). 

2019 Estimated Production Low High
Riverstone Assets $33,000 $41,000
Talos Energy $32,000 $36,000

Talos Actual Multiple Calculated by Guggenheim $40,702

2020 Estimated Production Low High
Riverstone Assets $25,000 $38,000
Talos Energy $24,000 $32,000

Talos Actual Multiple Calculated by Guggenheim $38,057

Range of Multiples Applied by Guggenheim
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108. Moreover, Guggenheim treated the production of natural gas and 

natural gas liquids (“NGLs”) as being equally valuable as the production of oil.  

NGLs are liquid hydrocarbons that are removed from natural gas by processing.  

They include ethane, propane, butane, and natural gasoline.   

109. As explained below, oil, natural gas and NGLs are not equally 

valuable.  Oil is, and has been for years, worth far more in the equivalent energy 

units used by Guggenheim than natural gas and NGLs.  Once again this error 

favored the Riverstone Assets since Talos’ production is considerably more 

weighted to oil, while the Riverstone Assets’ production is more heavily weighted 

to natural gas and NGLs. 

110.  The results from Guggenheim’s flawed methodology on production 

indicated that Talos bought the Riverstone Assets at a fair price. But that 

conclusion could only be reached by repeatedly using flawed comparisons and 

ignoring the fact that the Riverstone Assets were far more heavily gas weighted 

than Talos. These errors could not have been accidental and should have been 

readily apparent to persons like defendants with substantial oil and gas experience. 

Reserves 

111. Much of the value of E&P companies is in their reserves, in particular 

their “proved reserves” (“1P”) of oil, natural gas, and NGLs. In its opinion, 

Guggenheim looked at both the Company’s and the Sellers’ proved reserves, 
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expressed in barrels of oil equivalent (Boe), to reach an implied price of a barrel of 

oil. This standard methodology allows a comparison of different companies’ 

reserves.  But as set forth below – and well known by petroleum industry 

professionals like defendants – the results can be highly misleading unless they are 

further adjusted.  

112. As a threshold matter, Guggenheim’s fairness opinion considers both 

1P  as well as proved + probable reserves (“2P”) to support the Challenged 

Transaction while ignoring the significant capital expense and risk associated 

making probable reserves productive. 

113. Guggenheim further ignores that not all hydrocarbons are created 

equal. In the United States, oil is worth more than natural gas or NGLs on an 

energy equivalent basis and has been for many years. In December 2019, the 

Company’s management was predicting in its “downside case” that oil would trade 

at $50 per barrel, while gas would trade at $2.25 per million Btus of energy.  One 

barrel of oil contains approximately 6.04 million Btus of energy.  The downside 

case thus expected the natural gas energy equivalent of a barrel of oil to trade for 

$2.25 x 6.04 = $13.59, while oil would trade for $50 per barrel.  Meanwhile in 

2019, a barrel of NGLs brought Talos $16.02. Thus, a Boe of natural gas would be 

worth approximately 27% of a barrel of oil, while a barrel of NGLs was worth 
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32% of a barrel of oil. This is to be expected, because oil has traded at a very large 

premium of its energy equivalent in natural gas or NGLs for many years. 

114. The effect of this disparity between the value of oil and natural gas / 

NGLs on a Boe basis is that valuation tools using Boes tend to vastly overvalue 

natural gas and NGL reserves. The petroleum industry understands this elementary 

fact – as do Guggenheim, the energy industry veterans on the Company’s Board, 

and the Controllers. But many public investors are not aware of these facts and 

Guggenheim ignored them in its fairness opinion. 

115. In 2018, Talos’ reserves were 74% oil and 18% natural gas, while the 

Riverstone Assets’ reserves were only 51% oil and 40% natural gas. The fact that 

the Riverstone Assets were more heavily weighted toward natural gas artificially 

overvalued its reserves on a Boe basis.  

116. Compounding the errors resulting from ignoring the mix of oil vs. 

natural gas in the parties’ reserves, Guggenheim improperly applied a lower range 

of EV/1P Reserves (enterprise value / proved reserves) multiple when valuing 

Talos ($10-$16 per Boe) compared to the range applied to the Riverstone Assets 

($15-$16 per Boe).  

117. There is no apparent basis for Guggenheim to use the EV/1P Reserves 

multiples to assess the fairness of the Challenged Transaction. The multiples used 
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by Guggenheim resulted in the Riverstone Assets’ reserves being more than 50% 

overvalued when compared to Talos’ reserves.  

118. Because the Challenged Transaction overvalued the Riverstone Assets 

by approximately 50%, Talos paid approximately 33% more for the Riverstone 

Assets than what an equal amount of its own reserves were worth.  This differential 

alone removes any economic justification for the Challenged Transaction and 

could not have been overlooked by persons knowledgeable in the energy industry. 

119. Nor can the Company’s overpayment for the Riverstone Assets be 

explained by the parties’ respective percentage of proved non-producing reserves, 

which is 32.5% for Talos but 40.5% for the Riverstone Assets.  Likewise, the 

parties’ respective percentage of proved undeveloped reserves is 23.9% for Talos 

but 25.7% for the Riverstone Assets.  The Riverstone Assets have a higher ratio of 

non-producing and undeveloped reserves, which require significant capital 

expenditures before they can start producing.   

120. In addition, the Riverstone Assets contain only a small fraction of the 

Company’s acreage.  The composition of the parties’ assets makes the unfairness 

of the price paid by Talos even more lopsided. 

Discounted Cash Flow 

121. The discounted cash flow analysis used by Guggenheim to bless the 

Challenged Transaction also undervalues Talos by manipulating the Company’s 
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weighted average cost of capital (“WACC”).  Undervaluing Talos meant that it 

overpaid for the Riverstone Assets because the acquisition currency included Talos 

stock. 

122. The Definitive Information Statement notes that Guggenheim applied 

a 2.1% premium to the cost of equity based on the Company’s size and liquidity. 

 

   

123.  

 

 

 

 

 

 

   

124.  
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125. Guggenheim’s use of an excessive, improper premium served to 

increase the Company’s cost of capital, thereby decreasing its value as indicated by 

Guggenheim’s discounted cash flow analysis. 

126.  

 

 

 

 

127.  

 

 



 39 

 

 

 

 

 

128.  

 

 

 

 

 

 

129.  

 

 

 

 

130.  

 



 40 

131.  

 

 

 

  

 

132.  

 

 

133.  
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134.  

 

 

 

Unaccounted-For Liabilities 

135. Guggenheim’s fairness opinion also makes no mention of the $61 

million ARO (see n.1, supra) that Talos assumed from the Riverstone Assets as 

part of the Challenged Transaction.   

136. The Company’s assumption of the Riverstone Assets’ ARO increases 

the cost of the Challenged Transaction to the Company by $61 million, which was 

not considered in Guggenheim’s fairness opinion.   
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137. The need to consider AROs in calculating the value of an asset is well 

known to petroleum industry professionals like defendants. Guggenheim failed to 

do so.  

Unaccounted-For Assets 

138. Even more egregiously, Guggenheim’s fairness opinion does not 

assign any value to the Company’s  interest in offshore Mexico, including the giant 

Zama field (“Zama”).  Zama is one of the world’s biggest shallow-water oil 

discoveries in the past 20 years.  The global energy research and consulting firm 

Wood MacKenzie describes Zama as “one of the most economic projects in the 

world” with a breakeven production cost of less than $20 per barrel.  

 

 

 

 

139. At the time of Guggenheim’s December 10, 2019 fairness opinion, 

Talos estimated that Zama’s gross resource range was in the upper half of 400 - 

800 MMBoe, but there was no independent evaluation of the Company’s estimate. 

Although Guggenheim’s own equity analyst valued the Company’s stake in Zama 

at $440 million, the word “Zama” does not appear anywhere in Guggenheim’s 
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fairness opinion. Had Zama been considered, Guggenheim could not have supplied 

a fairness opinion. 

140. Less than a month after the Guggenheim fairness opinion relating to 

the Original Transaction, the Company announced on January 7, 2020 that the 

global leading oil and gas reserves auditing and consulting firm Netherland, Sewell 

& Associates, Inc. had reviewed data from the Company’s three exploratory wells 

and determined that the Company’s previous estimates were too low, and that the 

Zama field contained between 670 - 1,010 MMBoe.  Netherland, Sewell further 

determined that 60% of the Zama field’s total resources were located within the 

lease where the Company was a 35% partner and that the resources in the 

Company’s leasehold were 94% high-value oil.  Based upon this positive news, the 

Company accelerated its timeline for developing this important asset. 

141. Zama’s importance to the Company cannot be overstated.  According 

to Netherland, Sewell’s audit, the Company’s interest in Zama is estimated to 

contain almost as much oil as all of the Company’s proved reserves combined, and 

over 70% of the Company’s combined 2P (proved + probable) reserves:   
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Core Areas 

Proved 
Reserves 

(in MM Boe) 
2P Reserves 
(in MM Boe) 

 
% Oil  

Green Canyon 55.4  95 80% 

Mississippi Canyon 48.6  67  76% 

GOM Shelf / Other 37.7  35  69% 

Total US Areas 141.7 197 76% 

Zama2 - 141 94% 

Total: 141.7 338 - 

142. Despite Netherland, Sewell’s conclusion that the Company’s stake in 

the Zama field was far more valuable than previously estimated,  

 

 

 Yet every single Defendant was aware not only of 

Zama and its enormous present value (and its even greater future value when Talos 

could book its reserves), but of the Company’s other Mexican assets including a 

                                                 
2 The best estimate of the contingent resources (“2C”) for the Zama field is based 
on Nederland’s appraisal of 670 mm Boe. Talos owns approximately 21% of this 
reservoir. (Sixty percent of the Zama reserves are estimated to be in Block 7 which 
is 35% owned by Talos). “Contingent resources” are less certain than reserves. 
These are resources that are potentially recoverable but not yet considered mature 
enough for commercial development due to technological or business hurdles. For 
contingent resources to move into the reserves category, the key conditions, or 
contingencies, that prevented commercial development must be clarified and 
removed.   
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recently drilled well close to the Mexican coast that appeared to have discovered a 

substantial reservoir of oil. 

143. Accordingly, Guggenheim’s faulty fairness opinion failed to correctly 

apply its methodologies; ignored the differences in value between oil, natural gas 

and NGLs in considering the parties’ reserves; disregarded the asset retirement 

liabilities assumed by Talos in the Challenged Transaction; ignored the value of 

Talos’ single largest asset; and failed to consider the true value of the Company’s 

interest in the Zama field. 

144.  

 

 

 

145.  

 

 

 

 

146. These failures should have been obvious to defendants, all of whom 

are experienced in the petroleum industry, and cannot be the product of negligence.   
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147. Had Guggenheim properly examined the Challenged Transaction, it 

could not have opined that it was fair to the Company.  Rather, it would have been 

forced to conclude that the Challenged Transaction resulted in Talos overpaying 

for the Riverstone Assets by  hundreds of millions of dollars. This is unfair to the 

Company on its face. 

148. Accordingly, the Company was caused to enter into the Challenged 

Transaction through an unfair process at an unfair price.   

CLASS ACTION ALLEGATIONS 

149. Plaintiff, a stockholder in the Company, brings this action as a class 

action on behalf of all public Talos stockholders who owned their stock as of 

March 10, 2020 (the “Class”). Excluded from the Class are Defendants and their 

affiliates, parents, subsidiaries, employees, officers, agents, directors and family 

members.  

150. The Class is so numerous that joinder of all members is impracticable. 

As of March 10, 2020, there are over 20 million shares of the Company’s common 

stock outstanding which are not owned by Defendants. 

151. There are questions of law and fact which are common to the Class, 

including, inter alia: 

a. Whether the Director Defendants breached their fiduciary duty 

to Talos and its non-controlling stockholders; 
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b. Whether the Controllers breached their fiduciary duty to Talos 

and its non-controlling Stockholders; 

c. Whether Guggenheim aided and abetted the Director 

Defendants and the Controllers in their respective breaches of fiduciary duty; and 

d. Whether Riverstone was unjustly enriched. 

152. Plaintiff is committed to prosecuting this action and has retained 

competent counsel experienced in litigation of this nature.  Plaintiff’s claims are 

typical of the claims of the other Class members and Plaintiff has the same 

interests as the other members of the Class. Plaintiff will fairly and adequately 

represent the Class. 

153. The prosecution of separate actions be individual members of the 

Class would create the risk of inconsistent adjudications for individual members of 

the Class, which as a practical matter may be dispositive of the interest of the other 

members not parties to the adjudications or substantially impair or impede other 

putative Class members’ ability to protect their interests.  

154. Accordingly, this action is properly maintainable as a class action. 

DEMAND FUTILITY 

155. Plaintiff repeats and re-alleges each and every allegation above as 

though fully set forth herein. 
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156. Plaintiff brings this action derivatively on behalf of Talos to redress 

the injuries the Company suffered as a result of Defendants’ misconduct. 

157. Plaintiff currently owns shares of the Company’s common stock and 

has owned shares of the Company’s common stock continuously during the period 

of Defendants’ misconduct.  

158. Plaintiff understands his obligation to hold shares of the Company’s 

common stock for the duration of this action and is prepared to do so. 

159. Plaintiff will adequately and fairly represent the interests of Talos in 

enforcing and prosecuting its rights, and is represented by counsel experienced in 

stockholder derivative litigation. 

160. The Board consisted of the following ten directors continuously 

during the period of defendants’ misconduct and at the time this action was 

commenced: (i) Duncan; (ii) Goldman; (iii) Hommes; (iv) Juneau; (v) Kendall; (vi) 

Mahagaokar; (vii) Sledge; (viii) Tichio; (ix) Trimble, and (x) Wassenaar. 

161. Plaintiff did not make a demand on the Board prior to bringing this 

stockholder derivative suit because, for the reasons described above, the 

Challenged Transaction is so manifestly unfair to Talos that it cannot be the 

product of business judgment.  

162. Moreover, there is reason to doubt that at least half the Board (i.e., at 

least five of the Director Defendants) could have made an independent and 
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disinterested decision to bring the claims asserted in this action. Accordingly, pre-

suit demand is excused as futile. In particular:  

a. Duncan was designated to the Board jointly by Apollo and 

Riverstone. He voted in favor of the Challenged Transaction and is alleged to have 

breached his fiduciary duties as set forth herein. Duncan’s 2017 compensation 

from Old Talos was $1,033,367. His 2018 compensation from Old Talos and the 

Company was $4,278,604. His 2019 compensation from the Company was 

$5,617,864. His multi-year, multi-million dollar compensation from the Company 

would be jeopardized if he were to antagonize the Controllers. Moreover, as set 

forth in the Company’s Schedule 14-A filed on April 8, 2020, the Company does 

not consider Duncan to be independent. Accordingly, there is reason to doubt that 

he would make an independent and disinterested decision about whether to bring 

the claims asserted in this action.  

b. Goldman voted in favor of the Challenged Transaction and is 

alleged to have breached his fiduciary duties as set forth herein. He is a director of 

Weatherford International plc together with his fellow Talos director Sledge.   He 

is also a director of PetroQuest Energy, Inc. together with his fellow Talos director 

Juneau. He is also a director of Ultra Petroleum Corp. together with non-party 

Sylvia Barnes, who is married to his fellow Talos director Trimble. Given his 

business ties to the other director defendants, there is reason to doubt that he would 
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make an independent and disinterested decision about whether to bring the claims 

asserted in this action. 

c. Hommes was designated to the Board by Apollo, where she is 

a partner. As set forth above, the Company was caused to enter into the Challenged 

Transaction with the Riverstone Sellers as a quid pro quo for bailing out Apollo 

from its disastrous investment in Whistler.  She voted in favor of the Challenged 

Transaction and is alleged to have breached her fiduciary duties as set forth herein. 

As such, there is reason to doubt that she would make an independent and 

disinterested decision about whether to bring the claims asserted in this action. 

d. Juneau voted in favor of the Challenged Transaction and is 

alleged to have breached his fiduciary duties as set forth herein.  

  

 He is also a director of PetroQuest Energy, Inc. 

together with his fellow Talos director Goldman. Given his business ties to 

Riverstone and a fellow director defendant, there is reason to doubt that he would 

make an independent and disinterested decision about whether to bring the claims 

asserted in this action. 

e. Kendall was designated to the Board jointly by Apollo and 

Riverstone. As set forth above, the Company was caused to enter into the 

Challenged Transaction with the Riverstone Sellers as a quid pro quo for bailing 
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out Apollo from its disastrous investment in Whistler. He voted in favor of the 

Challenged Transaction and is alleged to have breached his fiduciary duties as set 

forth herein. As such, there is reason to doubt that he would make an independent 

and disinterested decision about whether to bring the claims asserted in this action. 

f. Mahagaokar was designated to the Board by Riverstone, 

where he is a principal. Accordingly, the consideration received by the Sellers in 

the Challenged Transaction inures to his personal benefit. He is also a director at 

EP Energy, another company controlled by the Controllers, together with his 

fellow Talos director Tichio. As such, there is reason to doubt that he would make 

an independent and disinterested decision about whether to bring the claims 

asserted in this action. 

g. Sledge is a member of the board of directors of Weatherford 

International plc together with his fellow Talos director Goldman. He voted in 

favor of the Challenged Transaction and is alleged to have breached his fiduciary 

duties as set forth herein. Given his business ties to another director defendant, 

there is reason to doubt that he would make an independent and disinterested 

decision about whether to bring the claims asserted in this action. 

h. Tichio was designated to the Board by Riverstone, where he is 

a principal. Accordingly, the consideration received by the Sellers in the 

Challenged Transaction inures to his personal benefit. He is also a director at EP 



 52 

Energy, another company controlled by the Controllers, together with his fellow 

Talos director Mahagaokar. As such, there is reason to doubt that he would make 

an independent and disinterested decision about whether to bring the claims 

asserted in this action. 

i. Trimble graduated from Mississippi State University (“MSU”) 

where he majored in petroleum engineering, as did his fellow Talos director 

Duncan. Trimble was honored by MSU as a 2004 Alumni Fellow; Duncan was 

honored by MSU as a 2013 Alumni Fellow.  Trimble has donated between 

$100,000 - $250,000 to the Mississippi State University Foundation; Duncan has 

donated between $500,000 - $1 million to the Mississippi State University 

Foundation, where he is on the board of directors. In addition, his wife, non-party 

Sylvia K. Barnes, is a director of Ultra Petroleum Corp. together with his fellow 

director Goldman. With his extensive school ties to Duncan, and his wife’s 

professional relationship with another director defendant, there is reason to doubt 

that he would make an independent and disinterested decision about whether to 

bring the claims asserted in this action. 

j. Wassenaar was designated to the Board by Apollo, where she 

is a Senior Partner. As set forth above, the Company was caused to enter into the 

Challenged Transaction with the Riverstone Sellers as a quid pro quo for bailing 

out Apollo from its disastrous investment in Whistler.  She also owns an interest in 
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Riverstone as a former managing director. Accordingly, the consideration received 

by the Sellers in the Challenged Transaction inures to her personal benefit.  As 

such, there is reason to doubt that she would make an independent and 

disinterested decision about whether to bring the claims asserted in this action.  

163. Thus, in addition to the Challenged Transaction being so manifestly 

unfair to Talos that it cannot be the product of business judgment, there is reason to 

doubt that, at all relevant times, at least five out of the Company’s ten directors 

would make an independent and disinterested decision about whether to pursue the 

claims asserted in this action. Accordingly, demand is excused as futile. 
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CLAIMS FOR RELIEF 

FIRST CAUSE OF ACTION 

Against the Director Defendants for Breach of Fiduciary Duty 

164. Plaintiff repeats and re-alleges each and every allegation above as 

though fully set forth herein. 

165. As directors and officers of Talos, the Director Defendants owe the 

Company’s stockholders the utmost fiduciary duties of due care, good faith, loyalty 

and disclosure.  

166. The Director Defendants breached their fiduciary duty to the 

Company’s non-controlling stockholders in connection with the Challenged 

Transaction because, as alleged above, it was consummated through an unfair 

process and at an unfair price. 

167. As a result of the Director Defendants’ breach of their fiduciary 

duties, the Company’s non-controlling stockholders were harmed. 

168. Plaintiff has no adequate remedy at law.  
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SECOND CAUSE OF ACTION 

Against the Controllers for Breach of Fiduciary Duty 

169. Plaintiff repeats and re-alleges each and every allegation above as 

though fully set forth herein. 

170. At the time of the Challenged Transaction, the Company was 

controlled by the Controllers.  As controlling stockholders, the Controllers owe the 

Company’s non-controlling stockholders the utmost fiduciary duties of due care, 

good faith and loyalty. 

171. The Controllers devised and orchestrated the unfair Challenged 

Transaction in breach of their fiduciary duties. Among other things, the Controllers 

exploited their control over the Board to steer the Company into entering the unfair 

Challenged Transaction. As noted in the Company’s September 2018 registration 

statement, Talos is “controlled by Apollo Funds and Riverstone Funds. The 

interests of Apollo Funds and Riverstone Funds may differ from the interests of 

our other stockholders.” Such was the case with the Challenged Transaction, which 

was entered into as a quid pro quo for bailing out Apollo from its disastrous 

investment in Whistler. 

172. As the result of the Controllers’ breach of their fiduciary duties, the 

Company’s non-controlling stockholders were harmed. 

173. Plaintiff has no adequate remedy at law.  
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THIRD CAUSE OF ACTION 

Against Guggenheim for Aiding and Abetting Breach of Fiduciary Duty 

174. Plaintiff repeats and re-alleges each and every allegation above as 

though fully set forth herein. 

175. As alleged herein, the Director Defendants breached their fiduciary 

duties to the Company’s non-controlling stockholders by, among other things, 

agreeing to the Challenged Transaction on terms unfair to the Company. 

Guggenheim was aware that the Director Defendants breached their fiduciary 

duties by doing so. 

176. As alleged herein, the Controllers breached their fiduciary duties to 

the Company’s non-controlling stockholders by, among other things, exploiting 

their control over the Board to steer the Company into entering into the unfair 

Challenged Transaction. Guggenheim was aware that the Controllers breached 

their fiduciary duties by doing so. 

177. Guggenheim, as the Company’s financial advisor on the Challenged 

Transaction, aided and abetted the Director Defendants and the Controllers in 

breaching their respective fiduciary duties to the Company’s non-controlling 

stockholders by issuing a faulty fairness opinion as alleged herein. 

178. As alleged herein, Guggenheim knew of or recklessly disregarded 

these faults because they are so glaring. 
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179. Guggenheim knowingly and intentionally assisted the Director 

Defendants and the Controllers in breaching their respective fiduciary duties in 

order to further its own interests by maintaining its longstanding relationship with 

Apollo and thereby continuing to enter into lucrative future engagements with 

Apollo. 

180. Guggenheim’s failure to properly value the Company and the 

Riverstone Assets was in bad faith and/or grossly negligent, and substantially 

assisted the Director Defendants and the Controllers in breaching their respective 

fiduciary duties.  Without Guggenheim’s assistance and fairness opinion, the 

Challenged Transaction could not have been consummated.  

181. As the result of Guggenheim’s aiding and abetting the Director 

Defendants and the Controllers in breaching their fiduciary duties, the Company’s 

non-controlling stockholders were harmed.  

182. Plaintiff has no adequate remedy at law.  

FOURTH CAUSE OF ACTION 

Derivatively Against the Director Defendants for Breach of Fiduciary Duty 

183. Plaintiff repeats and re-alleges each and every allegation above as 

though fully set forth herein. 

184. As directors and officers of Talos, the Director Defendants owe the 

Company the utmost fiduciary duties of due care, good faith, loyalty and 
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disclosure. Under Delaware law, the Director Defendants must – but cannot – 

show that the Challenged Transaction is entirely fair to the Company. 

185. The Director Defendants breached their fiduciary duty to the 

Company in connection with the Challenged Transaction because, as alleged 

above, it was consummated through an unfair process and at a price unfair to the 

Company. 

186. As a result of the Director Defendants’ breach of their fiduciary 

duties, the Company was harmed by overpaying for the assets purchased in the 

Challenged Transaction. 

187. The Company has no adequate remedy at law.  

FIFTH CAUSE OF ACTION 

Derivatively Against the Controllers for Breach of Fiduciary Duty 

188. Plaintiff repeats and re-alleges each and every allegation above as 

though fully set forth herein. 

189. At the time of the Challenged Transaction, the Company was 

controlled by the Controllers.  As controlling stockholders, the Controllers owe the 

Company the utmost fiduciary duties of due care, good faith and loyalty. 

190. The Controllers devised and orchestrated the unfair Challenged 

Transaction in breach of their fiduciary duties. Among other things, the Controllers 

exploited their control over the Board to steer the Company into entering the unfair 
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Challenged Transaction. As noted in the Company’s September 2018 registration 

statement, Talos is “controlled by Apollo Funds and Riverstone Funds. The 

interests of Apollo Funds and Riverstone Funds may differ from the interests of 

our other stockholders.” Such was the case with the Challenged Transaction, which 

was entered into as a quid pro quo for bailing out Apollo from its disastrous 

investment in Whistler.. 

191. As the result of the Controllers’ breach of their fiduciary duties, the 

Company was harmed by overpaying for the assets purchased in the unfair 

Challenged Transaction. 

192. The Company has no adequate remedy at law.  

SIXTH CAUSE OF ACTION 

Derivatively Against Guggenheim for Aiding and Abetting  
Breach of Fiduciary Duty 

 
193. Plaintiff repeats and re-alleges each and every allegation above as 

though fully set forth herein. 

194. As alleged herein, the Director Defendants breached their fiduciary 

duties to the Company by, among other things, agreeing to the Challenged 

Transaction on terms unfair to the Company. Guggenheim was aware that the 

Director Defendants breached their fiduciary duties by doing so. 

195. As alleged herein, the Controllers breached their fiduciary duties to 

the Company by, among other things, exploiting their control over the Board to 
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steer the Company into entering into the unfair Challenged Transaction. 

Guggenheim was aware that the Controllers breached their fiduciary duties by 

doing so. 

196. Guggenheim, as the Company’s financial advisor on the Challenged 

Transaction, aided and abetted the Director Defendants and the Controllers in 

breaching their respective fiduciary duties to the Company by issuing a faulty 

fairness opinion as alleged herein. 

197. As alleged herein, Guggenheim knew of or recklessly disregarded 

these faults because they are so glaring. 

198. Guggenheim knowingly and intentionally assisted the Director 

Defendants and the Controllers in breaching their respective fiduciary duties in 

order to further its own interests by maintaining its longstanding relationship with 

Apollo and thereby continuing to enter into lucrative future engagements with 

Apollo. 

199. Guggenheim’s failure to properly value the Company and the Sellers’ 

assets was in bad faith and/or grossly negligent, and substantially assisted the 

Director Defendants and the Controllers in breaching their respective fiduciary 

duties.  Without Guggenheim’s assistance and fairness opinion, the Challenged 

Transaction could not have been consummated.  
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200. As the result of Guggenheim’s aiding and abetting the Director 

Defendants and the Controllers in breaching their fiduciary duties, the Company 

was harmed by overpaying for the assets purchased in the unfair Challenged 

Transaction.  

201. The Company has no adequate remedy at law.  

SEVENTH CAUSE OF ACTION 

Derivatively Against Riverstone for Unjust Enrichment 

202. Plaintiff repeats and re-alleges each and every allegation above as 

though fully set forth herein. 

203. As alleged herein, the Challenged Transaction is unfair to the 

Company and is the product of breaches of fiduciary duty by the Director 

Defendants and the Controllers. 

204. The terms of the Challenged Transaction are unfair to the Company 

and provide improper and valuable benefits to Riverstone, which was and 

continues to be the direct recipient of the improper and valuable benefits flowing 

from the Challenged Transaction and which were derived by improper means. 

205. Under the circumstances, it would be unconscionable to permit 

Riverstone to retain the improper benefits derived from the Challenged 

Transaction. 
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PRAYER FOR RELIEF 

 WHEREFORE, Plaintiff demands judgment as follows: 

A. Finding that this action is a proper class action, certifying the 

proposed Class, and appointing Plaintiff as class representative and the 

undersigned counsel as class counsel;  

B. Finding that this action is a proper shareholder derivative action and 

that Plaintiff is an adequate representative of the Company’s interests; 

C. Finding that any demand upon the Board concerning the wrongdoing 

complained of herein would be futile; 

D. Finding that the Director Defendants breached their fiduciary duties to 

Talos and its stockholders; 

E. Finding that the Controllers, as the controlling stockholders of the 

Company, breached their fiduciary duties to Talos and its stockholders; 

F. Finding that Guggenheim aided and abetted the Director Defendants 

and the Controllers in breaching their fiduciary duties to Talos and its 

stockholders; 

G. Finding that Riverstone was unjustly enriched;  

H. Awarding Talos and the Class members the damages they sustained as 

a result of defendants’ misconduct, as well as pre- and post-judgment interest; 
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I. Awarding Plaintiff his costs, expenses and disbursements incurred in 

connection with this action, including any attorneys’ and expert fees, and if 

applicable, pre- and post-judgment interest; and 

J. Granting such other and further relief as the Court deems just and 

proper. 

 
 
Of Counsel: 
 
LEVI & KORSINSKY, LLP 
Eduard Korsinsky 
Gregory M. Nespole 
Daniel Tepper 
55 Broadway, 10th Floor 
New York, NY 10006 
(212) 363-7500 
 

ASHBY & GEDDES, P.A. 
 
/s/ F. Troupe Mickler IV   
Stephen E. Jenkins (#2152) 
F. Troupe Mickler IV (#5361) 
500 Delaware Avenue, 8th Floor 
P.O. Box 1150 
Wilmington, DE 19801 
(302) 654-1888 
 
Counsel to Plaintiff 

Dated:  May 29, 2020 




