
 
 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

 
AIR ASTANA JSC, 
 
 Plaintiff, 

v. 
 

EMBRAER S.A., 
 
 Defendant. 
 

Index No. ____________ 
 
Date Purchased:  July 2, 2021 
 
SUMMONS 
 

 

TO THE ABOVE-NAMED DEFENDANT: 

YOU ARE HEREBY SUMMONED and required to serve upon Plaintiff’s attorneys an 

answer to the Complaint in this action within twenty (20) days after the service of this Summons, 

exclusive of its day of service, or within thirty (30) days after service is complete if this Summons 

is not personally delivered to you within the State of New York.  In case of your failure to answer 

or appear, judgment will be taken against you by default for the relief demanded in the Complaint. 

Plaintiff designates New York County as the place of trial.  Venue is based on N.Y. 

C.P.L.R. § 327(b) and New York General Obligations Law § 5-1402 because this action arises out 

of a contract pursuant to which the parties have agreed to submit to the laws and jurisdiction of the 

State of New York and which involves obligations arising out of a transaction covering in the 

aggregate not less than one million dollars.  Venue is also proper pursuant to C.P.L.R. § 501 

because this action arises out of a contract in which the parties and assignee have agreed that New 

York County is an appropriate venue.   
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Dated:  July 2, 2021 
New York, New York 

       
      LATHAM & WATKINS LLP 
 
 
     By: /s/ Michael Lacovara 
      Michael Lacovara 
      Alexander D. Talel 
      Daniel Grill 
       
      1271 Avenue of the Americas  
      New York, NY 10020 
      Telephone: (212) 906-1200 
      michael.lacovara@lw.com 
      alex.talel@lw.com 
      daniel.grill@lw.com 
 

 Attorneys for Plaintiff Air Astana JSC 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
 

 
AIR ASTANA JSC, 
 
 Plaintiff, 

v. 
 

EMBRAER S.A., 
 
 Defendant. 
 

Index No. ____________ 
 
 
COMPLAINT 
 

 
Plaintiff Air Astana JSC (“Air Astana”), by and through its attorneys, Latham & 

Watkins LLP, brings this action against Embraer S.A. (“Embraer”) and alleges as follows: 

SUMMARY OF THE ACTION 

1. This is an action to recover damages suffered by Air Astana after it was constrained 

to suspend operations of a fleet of regional jet aircraft manufactured by Embraer, leaving a fleet 

of brand-new aircraft parked and empty on the ground, because those planes were unsafe to fly.  

2. As further described below, Air Astana’s action followed a series of events that 

demonstrated that Embraer breached duties owed to Air Astana through a course of conduct that 

was (at best) grossly negligent and displayed a reckless indifference to human life:  Embraer (i) 

poorly designed and integrated key components and systems (making the aircraft unreasonably 

susceptible to in-flight system/component failures and consequent emergencies); (ii) did not itself 

understand the interoperation of key systems within the aircraft conveyed to Air Astana (leading 

to multiple in-flight emergencies); (iii) thus could not document remediation steps required when 

flight crews encountered in-flight system/component failures (placing Air Astana flight crews and 

passengers at unacceptable risk of injury or death); (iv) failed to disclose or document critical 

differences between the new aircraft and predecessor versions of the same aircraft “family” (thus 

dangerously minimizing suggested or required flight crew training, an especially critical failure in 
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light of the tendency of the new aircraft to exhibit multiple, interlinked failures in rapid 

succession); and (v) recklessly denied the existence of, or unreasonably delayed remediation of, 

dangerously inadequate design, engineering, and documentation decisions.  Embraer’s conduct 

placed flight crews and passengers at risk, forced Air Astana to suspend operations of the Embraer 

equipment, and constituted a compensable breach of express warranties in favor of Air Astana.   

3. The aircraft at issue are five Embraer E190-300 regional jet aircraft (each, an “E2,” 

and, collectively, the “E2s”).  The first of the E2s was delivered to Air Astana in November 2018, 

by and through a lease agreement from AerCap Ireland Capital Designated Activity Company 

(“AerCap”).   

4. E2s operated by Air Astana have experienced complex, in-flight failures that 

transferred across the aircrafts’ operating systems.  Those sorts of multiple, linked system failures 

are sometimes colloquially called “cascading” failures.  The unacceptable in-flight issues 

described below, including the cascading failures described in detail, constituted compensable 

breaches of obligations owed to Air Astana.  

5. The incidents described below significantly diminish an E2’s safety profile and 

created unacceptable risk to the aircraft and its occupants.  Each required the respective Air Astana 

flight crews to engage in highly complex recovery actions in order to ensure that the Embraer-

manufactured aircraft could land safely.   

6. The dangerous circumstances were exacerbated by the geographic and topographic 

environment in which Embraer knew the E2s would operate:  Kazakhstan, Air Astana’s home 

market, covers more than one million square miles, with treacherous terrain and challenging 

weather.  It has only 19 airports that can accommodate large commercial aircraft and thus few and 

widely-spaced emergency landing options.  (Eight other countries on the planet have at least one 
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million square miles of territory:  on average, each of the other eight has over 2,500 commercial 

airports). 

7. Air Astana promptly notified Embraer that the E2s had demonstrated an 

unreasonable and unprecedented propensity to experience unpredictable and dangerous system 

failures.  Embraer – ultimately – acknowledged that each failure was the result of either (i) design 

or engineering flaws (unknown even to Embraer at the time it delivered the E2s), or (ii) Embraer’s 

prior failure to document novel systems or routines in the training and operation materials which 

it produced and delivered to Air Astana.  Air Astana has been forced to suspend operations of the 

E2s since December 15, 2020, and has incurred significant expenses (including lease payments to 

AerCap) in respect of aircraft that could not operate safely.  

8. Air Astana seeks compensatory damages for:  (i) Embraer’s willful contractual 

breaches, having warranted the E2s as airworthy and free from inherent design defects when it 

knew or should have known that they were not; (ii) Embraer’s grossly negligent and willful 

misconduct in manufacturing, marketing and supplying Air Astana (through a lessor) the 

dangerously-flawed E2s; and (iii) Embraer’s continued reckless indifference to the lives of Air 

Astana’s flight crews and passengers, evidenced by Embraer’s inexplicable and frankly dangerous 

refusal to take the remedial action that would have allowed Air Astana promptly to resume 

commercial operation of the E2s.  Had Embraer comported itself as a responsible manufacturer, 

the suspension of E2 operations would have been materially shorter, or perhaps avoided altogether.  

JURISDICTION AND VENUE 

9. This Court has subject-matter jurisdiction pursuant to the general jurisdiction 

conferred by the Constitution of the State of New York, art. VI, § 7, and by New York Judiciary 

Law § 140-b. 

CAUTION: THIS DOCUMENT HAS NOT YET BEEN REVIEWED BY THE COUNTY CLERK. (See below.) INDEX NO. UNASSIGNED

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 07/02/2021

This is a copy of a pleading filed electronically pursuant to New York State court rules (22 NYCRR §202.5-b(d)(3)(i))
which, at the time of its printout from the court system's electronic website, had not yet been reviewed and
approved by the County Clerk. Because court rules (22 NYCRR §202.5[d]) authorize the County Clerk to reject
filings for various reasons, readers should be aware that documents bearing this legend may not have been
accepted for filing by the County Clerk. 5 of 62



 

4 
 

10. This Court has personal jurisdiction over Embraer pursuant to C.P.L.R. § 302 and 

General Obligations Law § 5-1402 because this action arises out of the Airframe Warranty 

Assignment (“AWA”) between Air Astana JSC and AerCap), dated as of November 30, 2018, by 

which AerCap assigned to Air Astana all warranties it held as against Embraer.  (A true and correct 

copy of the AWA is attached as Exhibit A.) 

11. The AWA is governed by New York law (without regard to New York’s choice-

of-law considerations) and reflects the parties’ consent to the jurisdiction of the state or federal 

courts of New York.  Section 14 of the AWA provides:  

Each party hereto hereby irrevocably agrees, accepts and submits to, for itself and 
in respect of any of its property, generally and unconditionally, the exclusive 
jurisdiction of the courts of the State of New York in the City and County of New 
York and of the United States for the Southern District of New York, in connection 
with any legal action, suit or proceeding with respect to any matter relating to or 
arising out of or in connection with this Agreement or any other operative 
agreement and fully waives any objection to the venue of such courts. Furthermore 
to the fullest extent permitted by applicable law, each party hereby waives, and 
agrees not to assert, by way of motion, as a defense, or otherwise, in any such suit 
action or proceeding any claim that it is not personally subject to the jurisdiction of 
the above named courts, that the suit, action or proceeding is brought in an 
inconvenient forum, or that the venue of the suit, action or proceeding is improper.   
 
12. Venue is proper in this county pursuant to C.P.L.R. § 327(b) and General 

Obligations Law § 5-1402 because this action arises out of a contract pursuant to which the parties 

and assignee have agreed to submit to the laws and jurisdiction of the State of New York and 

which involves obligations arising out of transactions covering in the aggregate not less than one 

million dollars.  Venue is also proper pursuant to C.P.L.R. § 501 because this action arises out of 

a contract in which the parties and assignee have agreed that New York County is an appropriate 

venue.  

THE PARTIES AND AERCAP 

13. Plaintiff Air Astana is a regional, domestic, and international commercial flight 
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carrier with principal offices at 4A Zakarpatskaya Street Almaty, Republic of Kazakhstan. 

14. Defendant Embraer is a Brazilian aerospace conglomerate that produces 

commercial aircraft with principal offices at Av. Brigadeiro Faria Lima, 2170 12.227-901 São José 

dos Campos – SP, Brazil.  Its most recently-reported annual net revenues were $3.7 billion, and in 

2020 it reportedly delivered 130 commercial aircraft.  Embraer advertises that it conceives, 

develops, and manufactures clean-sheet design aircraft with cutting-edge technology to provide its 

customers with reduced operating, maintenance, and training costs due to the similarity and 

efficiency of its design portfolio and corresponding commonality of parts within its jet families.  

One of Embraer’s principal business lines is the production and maintenance of regional jets, 

generally defined as narrow-body aircraft that carry fewer than 150 passengers and have shorter 

operating ranges than mainline aircraft.  

15. AerCap is an aircraft leasing company with principal offices at 65 St. Stephen’s 

Green, Dublin D02 YX20, Ireland.  AerCap executed a Deed of Novation and Amendment 

Agreement (the “Deed”) with International Lease Finance Corporation (“ILFC”), a subsidiary of 

AerCap.  The Deed assigned to AerCap ILFC’s rights to E2 aircraft, which it had purchased 

directly from Embraer.  (A true and correct copy of the Deed is attached as Exhibit B.)  AerCap 

then leased the E2s to Air Astana, and assigned to Air Astana all related warranties.  (A true and 

correct copy of the lease is attached Exhibit C.)  Embraer also consented to AerCap’s assignment 

of warranties to Air Astana in a Consent and Agreement to Airframe Warranty Assignment.  (A 

true and correct copy of the Consent and Agreement to Airframe Warranty Assignment is attached 

as Exhibit D.)  

BACKGROUND 

I. AIR ASTANA:  HISTORY AND OPERATING ENVIRONMENT  
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16. The sovereign nation of Kazakhstan spans from Central Asia into Eastern Europe, 

bordering Russia, China, Kyrgyzstan, Uzbekistan, and Turkmenistan to the north, east, and south, 

respectively.  Covering roughly 1,052,100 square miles, Kazakhstan is the world’s ninth largest 

country by land mass.  However, Kazakhstan is home to just under 19 million people, making it 

the world’s 64th-most populous country and 217th-most densely populated country.   

17. Air Astana, the national airline of Kazakhstan, was founded in September 2001 as 

a joint venture between Samruk-Kazyna, the Kazakh sovereign wealth fund, and BAE Systems 

PLC.  Those entities remain its sole owners.  

18. Air Astana has grown to become Kazakhstan’s largest airline, with a fleet of 34 

aircraft, including Boeing 767, Airbus A320, A320neo, A321, A321neo, and A321neo LR, and 

the E2.  As further described below, Air Astana previously operated a fleet of the E2s’ predecessor 

model, the “E1s.”  Air Astana phased out the E1s in favor of the E2s beginning in 2020.  Air 

Astana plans to increase its fleet size to 36 aircraft by the end of 2021.   

19. Air Astana operates 69 routes in 21 countries, including extensive operation 

throughout Kazakhstan and adjoining Central Asian nations.  Since commencing operations in 

May of 2002, Air Astana has safely transported some 53.6 million passengers. 

20. Kazakhstan’s uniquely varied topographical and environmental conditions create 

substantial operational and safety-related challenges.  Those conditions, and consequent 

challenges, were known to Embraer at the time it engaged in the transactions, and executed the 

documents, that give rise to this action.  

21. Nearly one-third of Kazakhstan is composed of sparsely populated grasslands 

where temperatures are well below freezing for nearly half the year.  Nur-Sultan, Kazakhstan’s 

capital and second most populous city, is located within this region.  Almaty, the country’s most 
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populous city and commercial hub, is located in southeast Kazakhstan, a region characterized by 

numerous mountain ranges, including tall glacial peaks and steep ridges.  Much of central and 

southern Kazakhstan, and all of western Kazakhstan, is considered desert or semi-desert, subject 

to frigid winters and hot summers. 

22. Air Astana services each of those regions, and others, through its domestic and 

international routes.  Therefore, Air Astana’s flight crews and aircraft regularly face a diversity of 

environmental challenges, from operating in gusting winds to navigating the hazards of reduced 

visibility during approaches to runways covered with snow and ice.  These hazardous conditions 

require an institutional commitment to safety above and beyond that of other operators.  That Air 

Astana maintains such a commitment is evidenced by the fact that following a safety audit by the 

International Civil Aviation Authority, which led European Union regulators to impose a general 

ban on air operators from Kazakhstan, Air Astana was the only operator excepted from the ban. 

23. Kazakhstan’s limited air travel infrastructure exacerbates the substantial 

topographical and environmental constraints under which Air Astana’s flight crews operate.  

24. There are only 19 airports in Kazakhstan in which large commercial aircraft can 

land – that is roughly one runway for roughly every 55,374 square miles.  (Only 9 of those airports 

operate 24 hours a day.)  By comparison, Argentina, roughly equivalent to Kazakhstan in terms of 

land mass, has some 11,000 commercial airports, or one airport for roughly every 900 square miles.   

25. Given its challenging operating environment, Air Astana goes to great lengths to 

ensure that its flight crews are trained extensively in in-flight emergency response procedures – 

because third-party assistance very well might be hundreds of miles away, and thus, as a practical 

matter, unavailable, at the time of an in-flight emergency.  

26. Aircraft manufacturers like Embraer are aware of Air Astana’s uniquely precarious 
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operational mandate.  In order to overcome this impediment, Air Astana flight crews rely heavily 

upon the airworthiness and technological dependability of their aircraft, and clearly document 

routines and materials, to help mitigate the risk of in-flight emergencies. 

II. EMBRAER & THE E-JET FAMILY 

27. Embraer is a Brazilian aerospace conglomerate that produces commercial, military, 

executive, and agricultural aircraft.  Embraer is the third largest manufacturer of commercial 

aircraft in the world, behind only Boeing and Airbus. 

28. Embraer announced the development of the “E-Jet” family in 1997, marketing four 

models (designated the E170, E175, E190, and E195) over the next seven years.  Each E1 model 

is a narrow-body short-to-medium-range twin-engine aircraft carrying fewer than 125 passengers.  

To date, Embraer has delivered over 1,500 E1s.  

29. In November 2011, Embraer announced development of the “E-Jet E2 family,” a 

second-generation of its E1 family of E175, E190, and E195 models.  Embraer advertised that the 

E2 family would offer bigger, more efficient engines, and enhanced wings and avionic features, in 

addition to an upgraded software system (dubbed the “AMSC”).  

30. The E2 was certified for flight by Embraer’s home-country aviation regulator in 

February 2018.  In marketing materials shared with Air Astana in December 2013 (true and correct 

copies of which are attached as Exhibit E), Embraer highlighted the “smooth transition from E-

Jets program.”  Specifically, Embraer claimed that the mechanical and operational differences 

between the E1 and E2 were so slight that a transition from the E1 to E2 would require “fewer 

than 3 days transition training” with “no requirement for Full Flight Simulator or High-Level 

Flight Training Device.” 

31. Recognizing that flight simulator time and related training imposes substantial costs 
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on its customers, Embraer made certain to highlight in its advertising the functional commonality 

between the E1 and E2.  Those representations were essential to Air Astana’s decision to 

incorporate the E2s into its fleet. 

III. COMMERCIAL AIRCRAFT PROCUREMENT 

32. Airline fleet-planning is a long-cycle process that involves the strategic balance of 

many factors, including growth expectations, emerging competition, national and global macro-

economic trends, passenger expectations, and all costs relating to acquisition, maintenance, 

operation, and crew training.  Chief among all factors, however, is safety. 

33. Air Astana engages in a complex aircraft procurement process over the course of 

years to acquire and maintain a safe and commercially viable fleet.  This process requires that Air 

Astana annually update its business plan to determine the body, type, and passenger configuration 

necessary for a particular fleet component and liaise accordingly with the original equipment 

manufacturer.  In making procurement decisions, Air Astana relies heavily on operational, safety, 

performance, training, and maintenance/reliability representations from manufacturers like 

Embraer.  

34. Even when it has settled on the decision to acquire a new aircraft, Air Astana must 

determine whether to purchase or lease it.  Leasing has become an increasingly important 

procurement and fleet-planning mechanism for carriers such as Air Astana.  It allows Air Astana 

to manage its capital commitments, and to use an aircraft for a fixed term of years, at the conclusion 

of which the lessor retakes possession of the aircraft and can sell or lease it to another carrier.   

35. Consistent with Air Astana’s commitment to safety and an optimal passenger 

experience, Air Astana endeavors to avoid lease terms longer than eight years, thereby ensuring 

that older fleet models are replaced at reasonable intervals.  Thus, the current average age of an 
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Air Astana fleet component is just over four years.  

36. In the case of the E2, Air Astana engaged in a commercial leasing transaction 

typical of the commercial aviation industry. 

37. As part of the aircraft lease, Embraer, the original equipment manufacturer, made 

warranties to the purchaser (an AerCap affiliate), which then, through a chain of documents 

discussed above, assigned those warranties to Air Astana as part of the lease transaction.  Embraer 

expressly consented to that assignment. 

IV. AIR ASTANA’S COMMERCIAL AND CONTRACTUAL RELATIONSHIP 
WITH EMBRAER 
 
38. Between 2011 and 2014, Air Astana incorporated nine E1s into its fleet, with two 

acquired directly from Embraer under a conventional financial lease structure with a direct loan 

from the Brazilian Development Bank and the others from various lessors on broadly-customary 

industry terms.  Consistent with the fleet-planning criteria described above, Air Astana began 

considering replacement of the E1s in 2017. 

39. The E2, at least as advertised publicly by and described in private discussions 

between Air Astana and Embraer, was an attractive option for Air Astana’s purposes, providing 

an efficient opportunity to update its regional jet fleet.  Embraer assured Air Astana of a simple 

transition from the E1 to E2 that would offer a number of attractive features, including:  (i) limited 

pilot and technical re-training; (ii) a reduction of 15-20% in maintenance costs; and (iii) an 

improvement of roughly 17% in fuel consumption. 

40. On April 10, 2017, ILFC purchased an E2 from Embraer.  The purchase agreement 

included the following warranties: 

Embraer, subject to the conditions and limitations hereby expressed, warrants the 
Embraer 190-E2 and the Embraer 195-E2 Aircraft subject of the Purchase 
Agreement, as follows: 
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a. For a period of forty-eight (48) months from the date of delivery to 

Buyer, the aircraft will be free from: 
 

i.  Defects in materials, workmanship and manufacturing processes in 
relation to parts manufactured by Embraer or by its subcontractors holding an 
Embraer part number; 

 
ii.  Defects inherent to the design of the Aircraft and its parts designed 

or manufactured by Embraer or by its subcontractors holding an Embraer part 
number. 

 
b. For a period of forty-eight (48) months from the date of delivery to 

Buyer, the Aircraft will be free from: 
 

i.  Defects in operation of parts manufactured by Vendors, excluding 
the Engines, Auxiliary Power Unit (APU) and their accessories (“Vendor 
Parts”), as well as failures of Vendor Parts due to incorrect installation or 
installation not complying with the instructions issued or approved by their 
respective Vendors. For the purpose of this warranty, Engine shall mean the 
complete power plant system which comprises the engine, the nacelle including 
thrust reverser, the engine mounting structure, all systems inside the nacelle and 
their integration with the Aircraft, and the Full Authority Digital Engine Control 
(FADEC) unit. 

 
ii.  Defects in operation of parts manufactured by Vendors due to 

incorrect installation or installation not complying with the instructions issued 
or approved by Vendors, since such installation has been performed by Embraer 
or its subcontractors during the aircraft manufacturing process, excluding the 
Engines, Auxiliary Power Unit (APU) and their accessories. 

 
iii.  Defects due to non-conformity of Vendor Parts to the technical 

specification referred to in the Purchase Agreement 

41. These warranties, which state that the aircraft will be free from defects in materials, 

workmanship and manufacturing processes, defects inherent in the design of the Aircraft and its 

parts, defects in operation of parts manufactured by Vendors, and defects due to non-conformity 

of Vendor Parts, ensure that the aircraft will be airworthy.  The warranties were central to the 

purchase and subsequent lease of the E2s. 

42. ILFC then assigned to AerCap the right to accept delivery of and take title to the 

aircraft.  ILFC also assigned to AerCap all warranties and indemnities related to the aircraft (see 
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Exhibit B).  AerCap then leased the E2 to Air Astana and assigned all Embraer warranties to Air 

Astana, via the AWA (see Exhibit A).  Embraer also executed a Consent and Agreement to 

Airframe Warranty Assignment (attached as Exhibit D), pursuant to which Embraer consented to 

the further assignment of warranties to Air Astana.  On July 27, 2017, AerCap leased four more 

E2s to Air Astana for a term of 6 years, pursuant to agreements substantively identical to those 

described here and attached as Exhibits A-D.   

43. The purchase agreement between Embraer and ILFC included a purported 

limitation of liability, which in relevant part provides: 

Notwithstanding anything to the contrary herein, neither party shall be liable to the 
other party in any circumstance hereunder for any consequential damages 
(including loss of profits, loss of revenue, loss of use and increased costs) or 
punitive damages or indirect or incidental damages which may arise out of, or be 
connected to, any breach or default under of any term, condition, covenant, 
warranty, or provision of this agreement, and which either party would otherwise 
be entitled to under any applicable law, including but not limited to any claims 
sounding in contract, tort, equity or statute.   

44. The document further purported to limit available remedies to replacing or repairing 

defective parts as follows: 

The obligations of Embraer as expressed in this warranty are limited to replacing or 
repairing defective parts, depending solely upon its own judgment. The defective parts 
shall be returned to Embraer or its representatives within a period of sixty (60) Days after 
the discovery of the defect…  

45. Under Section 4 of the AWA, Air Astana agreed to be bound by the terms of the 

limitation of liability described above (to the extent enforceable under New York law, which 

governed the AWA and the other relevant contractual documents).   

46. Embraer’s attempt to limit its liability does not foreclose the claims pleaded in this 

action.  First, by its terms the limitation of liability provisions cannot sensibly be applied to the 

failures for which Embraer has already conceded responsibility (as further described below).  

Second, replacing or repairing the E2’s parts would not address the defects which led to multiple 
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in-flight incidents, including a flawed software system and an ineffective Quick Reference 

Handbook (“QRH”), meaning that application of the limitation of liability would permit Embraer 

effectively to disclaim responsibility to remedy conceded breaches of its warranties that rendered 

an aircraft unsafe to fly.  Third, the limitation of liability provision is unenforceable, on the facts 

alleged, as a matter of public policy and New York law.   

47. Embraer cannot invoke the provision to shield itself, as a manufacturer, from 

damages resulting from its own grossly negligent conduct.  See Sommer v. Federal Signal Corp., 

79 N.Y.2d 540, 554, 593 N.E.2d 1365, 1371, 583 N.Y.S.2d 957, 963, 1992 N.Y. LEXIS 1305, *25 

(N.Y. 1992).  As alleged here and described immediately below, Embraer’s design, engineering 

and commercial conduct in respect of the E2s and Air Astana rises to the level of reckless 

indifference toward the lives of the passengers and crew aboard Air Astana E2s; its conduct was, 

therefore, at least grossly negligent. 

V. THE IN-FLIGHT INCIDENTS 

48. Air Astana E2s have experienced multiple in-flight software and mechanical 

failures that critically undermine the aircrafts’ airworthiness. The incidents, independent of and in 

combination with Embraer’s dangerously inadequate and dilatory response to the incidents, 

breached Embraer’s warranties and contractual duties to Air Astana. 

A. An “Anti-Ice-Wing Failure” Alert Necessitates an Emergency Landing. 
 

49. On June 22, 2019, an Air Astana crew flying an E2 from Tashkent, Uzbekistan to 

Almaty, Kazakhstan was alerted by the onboard Engine-Indicating and Crew-Alerting System 

(“EICAS”) that there had been an “A-I WING FAIL.”  In layperson terms, this means that the 

anti-icing system, which is critical to the safe operation of aircraft by preventing the accumulation 

of ice on the wings, had failed.  Ice on a wing can be deadly – it reduces lift and can degrade the 

CAUTION: THIS DOCUMENT HAS NOT YET BEEN REVIEWED BY THE COUNTY CLERK. (See below.) INDEX NO. UNASSIGNED

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 07/02/2021

This is a copy of a pleading filed electronically pursuant to New York State court rules (22 NYCRR §202.5-b(d)(3)(i))
which, at the time of its printout from the court system's electronic website, had not yet been reviewed and
approved by the County Clerk. Because court rules (22 NYCRR §202.5[d]) authorize the County Clerk to reject
filings for various reasons, readers should be aware that documents bearing this legend may not have been
accepted for filing by the County Clerk. 15 of 62



 

14 
 

ability to control the aircraft.  A message that the anti-icing system on the wings has “failed” is 

thus critical.  

50. The crew attempted to address the reported failure by twice re-setting the A-I wing 

ice protection system.  After the crew’s second attempt to re-set the wing’s ice protection 

apparatus, both of the E2’s “bleed-air valves” switched off and became “latched” (that is, set) in 

an “off” position.  The bleed-air valves conduct air pressure throughout the aircraft from the 

engines’ compressor sections and auxiliary power unit.  As a result of the bleed-air valve shut-

off, cabin pressure dropped, so much so that the crew was forced to deploy their oxygen masks 

and, as the aircraft descended from 28,000 feet to 12,000 feet, the EICAS displayed a “CAB 

ALTITUDE HI” warning, which indicated that the pressurization level of the cabin was 

significantly higher than it should have been for the altitude at which the aircraft was then flying.  

This further taxed the flight crew, which had to stop the descent at 12,000 feet due to high terrain 

before further descending to 10,000 feet. 

51. It is difficult to overstate the severity of the situation at this point in the flight:  

many fatal air accidents are attributable, at least in large part, to pilots being overtaxed in 

situations in which multiple tasks have to be completed at the same time, under time pressure, 

and with the need for accurate navigation and communication both with Air Traffic Control and 

the cabin crew, while multiple events are occurring and the flight crew is facing constant risk of 

hypoxia (the potentially fatal lack of oxygen).   

52. Not surprisingly, the International Civil Aviation Organization categorizes any 

event that requires emergency use of oxygen by the crew as a “serious incident,” which is defined 

as an incident “involving circumstances indicating that there was a high probability of an 

accident.” 
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53. Fortunately, the weather in Shymkent, a city in southern Kazakhstan, provided 

sufficient visibility for the crew to execute an emergency landing. 

54. Air Astana promptly commissioned a technical analysis of the A-Wing Failure 

incident.  That analysis concluded that flaws inherent in Embraer’s AMSC software, which was 

newly-introduced in the E2, had triggered the EICAS “A-I WING FAIL” message and subsequent 

bleed-air valves shut-off and latching.  More specifically, Embraer had – apparently unknowingly 

– set the AMSC wing pressure threshold too low, which caused the AMSC to register as 

dangerous what was, in fact, an acceptable level of pressure fluctuation. 

55. The AMSC program logic had then compounded this error.  Specifically, as a 

technical matter, when the crew re-set the A-I system in response to the erroneous “A-I WING 

FAIL” warning, the AMSC system erroneously determined that both bleed-air valves needed to 

be closed in order to protect the wings against unequal icing.  This “latched fault” rendered the 

flight crew’s re-set attempts not merely ineffective, but potentially catastrophic – with both bleed 

air valves closed and cabin pressure dropping, the risk of hypoxia necessitated an emergency 

descent and landing. 

56. In breach of its warranties, and in conduct that was both grossly negligent and 

displayed reckless indifference to human life, Embraer knew about the flaws in the AMSC and 

was actively working on a software update to address them.  But it had not warned Air Astana or 

other E2 customers about the flaw, or its potential implications.   

57. Embraer claims that recent updates to the E2’s AMSC system have remediated the 

flaws encountered by Air Astana in the incident just described.  It claims to have done so through 

a “Service Bulletin,” which Air Astana implemented in late 2020. A Service Bulletin from an 

aircraft manufacturer notifies an operator of modifications to systems, documentation, 
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components or the like.  Service Bulletins are issued in one of four levels:  the “highest” indicates 

that the manufacturer regards a modification as mandatory; the other three reflect increasing 

levels of recommended or optional, but not required, modification.  Accordingly, a Service 

Bulletin that deems a modification only optional can leave carriers that do not implement the 

Bulletin vulnerable to unnecessary and serious incidents.  

58. As if its conduct was not troubling or deficient enough, Embraer subsequently 

sought to mask the gravity of its failings:  it categorized the AMSC software update as merely 

“desirable,” as opposed to “mandatory.”  For reasons unknown, Embraer did not update the 

AMSC-related Service Bulletin to “mandatory,” even after fully apprised by Air Astana of the 

potential safety implications of the AMSC’s deficiencies.  

59. Embraer purports to require itself to issue an “Alert SB” for “matters requiring 

urgent attention of the Customers and is limited to items affecting safety.”  But it refused to do 

so even after Air Astana informed it of the complex, safety-compromising failure, of the ASMC.  

Embraer’s cavalier regard for a critical safety issue demonstrated further reckless indifference 

toward the lives of those flying on E2s. 

B. A False Cabin Smoke Alert Requires Another Emergency Landing. 
 

60. On September 26, 2020, an Air Astana crew flying an E2 between the Kazakh 

cities Kyzlorda and Almaty received an in-flight alert generated by the EICAS.  That message, 

which displayed as “CTR EBAY SMOKE,” indicated the presence of smoke in one of the 

aircraft’s electronic bays (each, an “E Bay”).   

61. The presence of smoke, which is an indication of fire, in any of the craft’s three 

E Bays is cause for substantial alarm.  Following the procedures in the QRH provided by Embraer, 

the Air Astana crew sequentially removed power from all electrical components and buses, as 
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required by the QRH.  This deployed the Ram Air Turbine, a small turbine used as an alternate 

power source, but also rendered many of the craft’s electrical systems inoperative.  

62. The QRH mandates an emergency landing as part of the response to a smoke 

warning (and the initial remedial steps just described).  However, those steps degrade the aircraft’s 

electrical systems because they render inoperable standard instruments and equipment.  In 

particular, weather radar is lost (increasing landing risk in poor weather conditions); ground 

proximity warning is lost, which removes from operation the instrument responsible for halving 

world accidents since 1990; windshear detection similarly is lost, as is the aircraft’s traffic collision 

avoidance system, increasing the risk of collision in a busy airspace.  

63. But there is more.  The Air Astana crews, once constrained to operate the E2 in its 

degraded mode, were unable to take advantage of the plane’s auto-throttle, autopilot angle of attack 

limiter, and flight director.  They also lost the ability to transfer fuel from the plane’s center tank, 

all of which complicated the necessary diversions within the vast expanses of Kazakhstan. 

64. Perhaps most significantly, the degraded aircraft condition limits the effectiveness 

of the systems used to operate in low-visibility situations – even though those systems are 

desperately needed for low-visibility emergency landing, particularly those involving mountainous 

terrain.   

65. Air Astana pilots and crews were thus denied access to crucial instruments at a time 

when those instruments were most needed, all due to a failed smoke system providing a false 

warning. 

66. After Air Astana informed Embraer of the events just described, Embraer 

concluded that Air Astana had been a victim of yet another set of erroneous error messages.  It took 
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Embraer multiple tries to remediate its failures, first suggesting that wiring changes would fix the 

problem.  It subsequently acknowledged that wiring changes would not prevent recurrence of the 

dangerous failure.  Embraer had to acknowledge that the key sensor was not adequately able to 

differentiate between dust and smoke; thus a “CTR EBAY SMOKE” EICAS alert could still 

appear because the AMCS could falsely register as smoke what was merely dust in the center E 

Bay.   

67. Air Astana believes that another carrier operating an E2 experienced the same in-

flight false smoke alert.  Air Astana E2s experienced 23 false smoke warnings starting in February 

2019.  It took Embraer two years (until February 2021) to confirm that the root cause of the 

warnings on the ground was “dust” and to issue a solution.  Embraer also updated the QRH to 

address the proper response to any smoke warnings related to an E Bay. 

68. But the QRH still directs the flight crew to do that which the Air Astana flight crew 

did during the in-flight emergency just described:  deliberately select a significantly degraded 

aircraft configuration to reduce the risk of smoke and/or fire spreading.  That configuration, as 

described, also limits the aircraft’s capacity to land in adverse weather conditions.   

69. Embraer’s workaround proposal is not only deficient and dangerous on its own 

terms (given that it materially degrades systems designed for safe aircraft operation in situations 

in which no actual dangerous smoke condition exists); it also ignores the reality that saturating 

an already heavily-tasked crew with additional tasks increases the risk of accident.  As a 

fundamental principle of aviation safety, that reality should be well-known to Embraer and 

should animate its design and remediation decisions.   

C. A Hydraulic Pump Failure Leads to a Cascading Failure. 
 

70. Less than two months after the false smoke alert incident, on November 9, 2020 an 
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Air Astana crew flying a domestic passenger flight from Aktau to Nur-Sultan, Kazakhstan received 

an ‘HYD 3 HI TEMP’ EICAS message during descent, indicating that the temperature of the 

hydraulic fluid in the number 3 hydraulic system had increased above safe levels.  Mere seconds 

later, EICAS message ‘HYD 3 LO PRESS’ appeared, indicating that pressure in that hydraulic 

system had decreased to potentially dangerous levels.  (The hydraulic system is the principal system 

for operating major flight control systems, including those that steer an aircraft and guide its ascent 

or descent.)  Shortly thereafter, multiple further EICAS messages appeared in rapid succession.  

Those messages, each flashing before the crew’s eyes in rapid succession, were an alphabet soup of 

danger:   

• HYD3 HI TEMP1 

• IDG 2 OFF BUS2 

• HYD3 LO PRESS3 

• HYD3 ELEC PUMP B FAIL4 

• AC BUS 2 OFF5 

• A-I ENG 1 FAIL6 

                                                 
1 This message indicates that the temperature of the hydraulic fluid has increased above safe levels. 

2 This message indicates that the #2 Integrated Drive Generator is not providing electrical power to its corresponding 
electrical bus.  

3 This message indicates that pressure in that hydraulic system has decreased to potentially dangerous levels. 

4 This message indicates that certain services powered by the ACMP have been lost. 

5 This message indicates that the #2 AC electrical bus is currently not functioning, and any aircraft capability that 
derives its power solely from that bus is not functioning. 

6 This message indicates that the anti-ice system for the #1 engine has failed. 
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• CTR EBAY FANS FAIL7 

• AC ESS BUS OFF8 

• BATT 2 DISCHARGING9 

• DC BUS 2 OFF10 

• FLY CTRL N-MODE FAIL.11 

71. The flight crew, faced with a barrage of messages purporting to show multiple 

failures in critical flight systems, sought to process and address each one (using relevant QRH 

checklists and prioritization logic from the Aircraft Operations Manual (AOM)), even as they 

continued to guide the aircraft’s descent.  The crew also declared an “urgency” call using “PAN-

PAN”12 to air traffic control and requested to delay its emergency approach into Nur-Sultan until it 

had performed all relevant QRH procedures.  Fortunately, the flight crew was able to execute a safe 

landing. 

72. A subsequent investigation determined that EICAS messages ‘HYD 3 HI TEMP’ 

and ‘HYD 3 LO PRESS’ had been caused by a pressure drop in one of the plane’s hydraulic systems, 

                                                 
7 This message indicates that the ventilation/exhaust fans within the CTR Ebay are not functioning. 

8 This message indicates that the AC Essential electrical bus is currently not functioning, and any aircraft capability 
that derives its power solely from that bus is not functioning. 

9 This message indicates that the electrical configuration of the aircraft is such that the aircraft’s battery is currently 
being drained.  

10 This message indicates that the #2 DC electrical bus is currently not functioning, and any aircraft capability that 
derives its power solely from that bus is not functioning 

11 This message indicates that the computer-controlled normal “fly-by-wire” flight control system has failed or been 
disabled.  This causes a failure of the auto-pilot system, as well as a loss of software-based systems (central to 
Embraer’s approach to flight safety) that prevent pilots from inadvertently exceeding safe flight control limitations.  
In this flight control mode, the pilots are also required to fly the aircraft manually, which increases their workload 
while handling any other emergencies that may be occurring. 

12 “PAN-PAN” is an urgency signal used to declare that there is an urgent situation, but not one that is immediately 
threatening to the aircraft or its occupants.  

CAUTION: THIS DOCUMENT HAS NOT YET BEEN REVIEWED BY THE COUNTY CLERK. (See below.) INDEX NO. UNASSIGNED

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 07/02/2021

This is a copy of a pleading filed electronically pursuant to New York State court rules (22 NYCRR §202.5-b(d)(3)(i))
which, at the time of its printout from the court system's electronic website, had not yet been reviewed and
approved by the County Clerk. Because court rules (22 NYCRR §202.5[d]) authorize the County Clerk to reject
filings for various reasons, readers should be aware that documents bearing this legend may not have been
accepted for filing by the County Clerk. 22 of 62



 

21 
 

which had been caused by a failure of the alternating current motor pump (the “ACMP3A” or 

“ACMP”).  The faulty ACMP3A caused the generator control unit to isolate and lose energy.  This 

isolation caused the cascading failures and corresponding EICAS alerts that the flight crew 

experienced during descent.  

73. Embraer later learned that the E2’s ACMP is subject to excessive tail-bearing wear, 

causing premature failures and consequent degradation of the aircraft’s electrical system through a 

shut-down of the combined hydraulic transmission and alternating current generator, the Integrated 

Driver Generator #2 (“IDG2”).  As a matter of safe aircraft design, a pump failure should neither 

affect other flight systems nor prevent the crew from switching seamlessly to an alternate hydraulic 

pump.  In this instance, the pump failure did both, resulting in a cascading failure that risked the lives 

of passengers and crew.  The root cause of the ACMP3A failure has still not been satisfactorily 

identified. 

74. The November 9, 2020 incident demonstrated two critical problems with the E2’s 

ACMP: (i) it cannot safely exceed 2,700 flight hours; and (ii) failure of the ACMP destabilizes the 

aircraft’s electrical systems.  To reduce the risk associated with the faulty ACMP, the E2s will either 

have to be equipped with a more reliable pump, which is not expected to be developed until mid-

2022 at the earliest, or Embraer will have to implement some workaround to manage the early 

degradation.   

75. Air Astana learned (long after the decision to acquire E2s had been made) that the 

new aircraft had been designed with a hydraulic pump and protection system entirely different from 

that of the E1, but Embraer failed both to update the QRH accordingly or timely to apprise customers 

(including Air Astana) of either the design changes or their potential safety consequence.  Embraer 

was aware of a deviation from design expectations as early as September 2020 but waited until May 
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2021 to acknowledge that the issue was one of fundamental safety, rather than mere maintenance 

intervals. 

76. Embraer’s conduct in this regard is emblematic of two standard Embraer tactics:  it 

has consistently sought both to minimize the significance of the myriad E2 design and mechanical 

flaws and to delay meaningful fixes to those flaws.  The former exposes all E2 customers to needless 

safety risk; the latter directly and proximately caused the significant and ongoing suspension of E2 

operations by Air Astana. 

77. At times, Embraer’s stubborn refusal to deal with critical failures of its creation has 

expressed itself in statements that Air Astana should just “trust” the aircraft (dangerous in-flight 

incidents notwithstanding) or that Air Astana pilots should feel free in essence to “figure out on their 

own” workarounds or ways in which to address in-flight system failures.  Both suggestions are 

contrary to basic tenets of air safety and sound manufacturer-operator interactions.   

78. Specifically as to the ACMP issue, Embraer eventually proposed a QRH change, 

which would allow the IDG2 to recover more quickly.  However, Air Astana from the outset and 

consistently insisted on an approved Air Flight Manual (“AFM”) adjustment in conjunction with the 

QRH change, given the grave risks associated with the ACMP-related failures.   

79. For context, procedures in a QRH are derived largely from the broader and more 

detailed AFM.  A mere QRH change in this context represents an adjustment to the procedures for 

managing a malfunction, whereas an AFM change would address the underlying system defect 

causing the malfunction.  In proposing to adjust the QRH, without a corresponding adjustment to the 

AFM, Embraer was seeking to deny, or at least avoid having to address the substance of, the 

ACMP3A defect, at least as anything other than a maintenance issue. 

80. After months of minimizing the severity of the ACMP3A issue to its customers, 
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Embraer was forced by its home-country regulator to address it.  The National Civil Aviation Agency 

of Brazil recently issued an Airworthiness Directive that both confirms an increased probability of 

ACMP3A failures in the E2 and recognizes the potential for those failures to “affect [the E2’s] 

electrical power distribution system.”  The Airworthiness Directive does not mince words:  “[t]his 

condition, considering the combination with an independent failure in one engine, contributes to an 

unacceptable increase in the likelihood of a failure condition that may lead to loss of control of the 

aircraft” (emphasis supplied).  

81. The findings and directives of the National Civil Aviation Agency of Brazil make 

clear that Embraer’s suggested solution to the ACMP-related issue was, at best, grossly negligent 

and reckless.  

D. Vertical Deviations without Pilot Command 
 

82. In addition to the three major in-flight incidents described above, Air Astana E2s 

have experienced multiple in-flight anomalies indicative of mechanical or software-related flaws 

that further undermine the E2s’ airworthiness. 

83. On May 6, 2020 and July 22, 2020, Air Astana flight crews experienced in-flight 

issues in which the E2 changed altitude without pilot input.  On May 6, 2020, the E2 began a 

downward pitch at 13,000 feet and, on July 22, 2020, the E2 began flying upwards at an elevation 

of 5,900 feet, climbing 800 feet at 2,500 feet-per-minute before the flight crew was able to intervene. 

84. Un-commanded altitude changes present serious risks to all those onboard the E2.  

At no point should an aircraft experience vertical deviations without pilot input. 

85. Embraer has advised Air Astana that it intends to rectify this problem by working 

toward a solution with the party responsible for design of the E2’s integrated avionics system, a 

corporate entity unaffiliated with Embraer.  That response, especially in the context of the other 
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design and engineering failures and defects already described, is both inadequate on its own and 

emblematic of a cavalier, and grossly negligent, pattern of Embraer conduct.  

E. Slat Failures Resulting in Missed Approaches 
 

86. Air Astana flight crews have also experienced six slat failures on the E2s.  The slats 

are control surfaces located on the leading edge of each wing; when deployed, the slats allow the 

wing to operate at a higher angle of attack and at lower air speeds.  This stabilizing dynamic 

enables the craft to slow in preparation for landing.  Slat failure, however, increases the risk of the 

aircraft stalling and rapidly losing altitude.   

87. On six separate occasions, the slats did not respond to the input of Air Astana pilots, 

detrimentally affecting the angle at which the aircraft approached its destination.  This 

phenomenon resulted in six missed approaches, each one of which was a response to a mechanical 

or design failure that affected the safety profile of the aircraft.  

VI. AIR ASTANA SUSPENDS OPERATIONS OF THE E2s; EMBRAER REFUSES 
TO REMEDIATE; AND THE KAZAKH AVIATION REGULATOR STEPS IN 

88. Air Astana undertook an extensive internal review in response to each incident, 

both to determine each incident’s root cause and to take appropriate responsive measures.  

Consistent with Air Astana’s imperative to implement the highest safety standards, on December 

15, 2020, Air Astana suspended operations of its E2 fleet.  The E2s remain grounded.  

89. Air Astana conducted extensive internal reviews and engaged industry-leading 

external consultants to review the incidents described above.  The external consultants concurred:  

the E2s could not be operated within accepted norms of safe flight, and the aircraft needed to stay 

on the ground until Embraer fixed the problems of its own making.   

90. On December 8, 2020, Air Astana communicated to Embraer the results of its 

internal review, the external assessment, and the decision to suspend operations of the E2s.  Air 
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Astana requested that:  (i) Embraer provide a clean “bill of health” for the E2 by responding to and 

addressing a list of action items specific to each in-flight incident, so as to provide sufficient 

assurance that the E2 is airworthy; and (ii) Embraer reimburse Air Astana in full for all losses, 

costs and expenses directly suffered by Air Astana as a result of the failures that forced Air Astana 

to suspend operations of the E2s. 

91. Embraer provided only piecemeal or workaround solutions in response to Air 

Astana’s communications and requests.  Instead, Embraer sought to hide behind the fact that E2s 

were initially certified under basic safety standards embraced by the European Union Aviation 

Safety Agency with regard to large aircraft (so-called “CS-25 requirements”).  That certification 

is of no consequence on the facts alleged, both because the CS-25 requirements represent only a 

rudimentary non-binding safety regime and because that certification preceded the incidents 

described above (most of which reflected design, engineering, systems or component flaws that 

were unknown to Embraer at the time of initial certification).  The recent Airworthiness Directive 

issued by Embraer’s home-country aviation regulatory agency is further evidence that the CS-25 

certification has been mooted, or at least materially undermined as a refuge for Embraer here, by 

actual in-flight events after E2s entered regular service.  Even had that Airworthiness Directive 

not been issued, Embraer’s efforts to hide behind the CS-25 requirements was unreasonable, 

grossly negligent, and demonstrated reckless disregard for safety.  

92. The severity of the problems and risks associated with E2 operation caused the 

Aviation Administration of Kazakhstan to form a commission on May 25, 2021 to investigate 

“operational safety of the [E2s].”  (A copy of the announcement of the formation of the Commission 

is attached as Exhibit F.)  The regulator determined that Air Astana’s decision to suspend operations 

of the E2s was “prudent given the level of concern generated” by the in-flight incidents described 
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above. 

93. Embraer has stated that it does not intend to compensate Air Astana for any losses 

directly resulting from the suspension of the E2s. 

94. The in-flight incidents described above represent breaches of the purchase 

agreement warranties, as assigned to Air Astana by the AWA, outlined in Paragraph 40.  Further, 

Embraer’s response to the suspension of the E2s, including Air Astana’s corresponding requests, 

violate Section 6 of the AWA, which requires Embraer to provide assurances of airworthiness, 

including by taking remedial action in response to the concerns that Air Astana has reasonably 

raised in light of the in-flight incidents.  Section 6 of the AWA provides: 

Each party hereto agrees that from time to time after the execution and delivery of 
this Agreement, upon the written request of the other party, each party shall, at its 
own expense, promptly and duly execute and deliver such further documents and 
instruments and take such further actions as the other party may reasonably request 
in order to effectuate fully the intent and purposes of, and the transactions 
contemplated by, this Agreement (emphasis supplied). 

95. That the E2 was not airworthy was or should have been known to Embraer.  

Nevertheless, Embraer warranted the E2s to Air Astana as airworthy, both generally and in the 

context of the substantial climatological and topographical challenges that Air Astana regularly 

faces in operating its fleet.  

96. Moreover, Embraer marketed and represented the E2 to Air Astana as being 

substantially similar to the E1 so as to obviate the need for extensive supplemental training.  

Embraer thereby downplayed the substantial differences between the E1 and the E2 and failed to 

advise Air Astana of the practical impact of these differences, including any supplemental training 

necessary for Air Astana crews to operate the E2s safely.  

97. As a result of Embraer’s contractual breaches, which resulted in the cascading 

failures and other failures described above, Air Astana has been and continues to be harmed.   
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COUNT I 

(Breach of Contract) 

98. Air Astana repeats and re-alleges the allegations contained in Paragraphs 1 through 

97, as if fully set forth herein. 

99. The AWA between Air Astana and AerCap is a valid and enforceable contract 

assigning to Air Astana warranties made by Embraer, as described above in Paragraphs 40 through 

42. 

100. Air Astana, as beneficiary of the warranty and corresponding rights arising under 

the AWA, has performed all of its obligations under the AWA, other than those that have been 

waived or excused. 

101. The conduct described above, whereby Embraer marketed the E2 that did not 

conform to the warranties it provided, constitutes a breach of contract. 

102. Specifically, the aircraft’s design and engineering failures and ineffective QRH 

procedures led to the cascading failures, deficiencies running to the airworthiness of the E2s and 

thus interfering with Air Astana’s use of the craft.  Embraer has also failed promptly to address 

these deficiencies, thereby depriving Air Astana of the bargained-for opportunity to operate them 

safely, which constitutes a breach of Section 6 of the AWA, as described in Paragraph 94. 

103. As a direct and proximate result of Embraer’s breaches, Air Astana has suffered 

damages to be proven at trial, including, without limitation, lease payments due to AerCap in 

respect of grounded aircraft, in addition to other related harm. 

104. Further, the conduct described above constitutes reckless indifference to the safety 

of the Air Astana E2 passengers and flight crew and thus conduct that is at least grossly negligent.  

Therefore, on the facts alleged, Embraer’s attempts to limit its liability to the replacement of parts 

or otherwise to enforce the limitation of liability in the purchase agreement assigned pursuant to 
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the AWA are not enforceable as a matter of New York state law and public policy, as described in 

Paragraph 46. 

105. The damages arising from Embraer’s breaches are continuing, as the Air Astana E2 

fleet remains grounded.  As of the date of this filing, those damages, including required lease 

payments, additional maintenance, and other costs directly incurred as a result of the breaches, 

total approximately $12 million, and will increase until the E2 suspension of operations can safely 

be ended.  

106. By reason of the foregoing, Embraer is liable in at least the amount just alleged, 

plus attorneys’ fees and costs. 

COUNT II 

(Breach of Warranty) 

107. Air Astana repeats and re-alleges the allegations contained in Paragraphs 1 through 

97, as if fully set forth herein. 

108. The AWA between Air Astana and AerCap is a valid and enforceable contract 

assigning to Air Astana warranties made by Embraer, as described above in Paragraphs 40 through 

42. 

109. Air Astana, as beneficiary of the warranty assignment, has performed all of its 

obligations under the AWA, other than those have been waived or excused. 

110. The conduct described above, whereby Embraer marketed the E2 that did not 

conform to the warranties it provided, constitutes a breach of the express warranties contained in 

the AWA with regard to material, workmanship and manufacturing defects, as described in 

Paragraph 40 of this complaint. 

111. As a direct and proximate result of Embraer’s breaches, Air Astana has suffered 

damages to be proven at trial, including, without limitation, lease payments due to AerCap in 
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respect of grounded aircraft, in addition to other related harm. 

112. Further, the conduct described above constitutes reckless indifference to the safety 

of the Air Astana E2 passengers and flight crew and thus conduct that is at least grossly negligent.  

Therefore, on the facts alleged, Embraer’s attempts to limit its liability to the replacement of parts 

or otherwise to enforce the limitation of liability in the purchase agreement as assigned under the 

AWA are not enforceable as a matter of New York state law and public policy, as described in 

Paragraph 46. 

113. The damages arising from Embraer’s breaches are continuing, as the Air Astana E2 

fleet remains grounded.  As of the date of this filing, those damages, including required lease 

payments, additional maintenance, and other costs directly incurred as a result of the breaches, 

total approximately $12 million, and will increase until the E2 suspension of operations can safely 

be ended.   

114. By reason of the foregoing, Embraer is liable in at least the amount just alleged plus 

attorneys’ fees and costs. 

WHEREFORE, Air Astana respectfully requests judgment as follows: 

A. On the First Cause of Action, (i) an order that Embraer breached its 

obligations under the operative documents, (ii) an order that Embraer’s conduct was grossly 

negligent and reckless, (iii) an award of damages in favor of Air Astana, in an amount to be 

determined at trial, but in no event less than $11,888,495, plus attorneys’ fees and costs. 

B. On the Second Cause of Action, (i) an order that Embraer breached its 

obligations under the operative documents, (ii) an order that Embraer’s conduct was grossly 

negligent and reckless, (iii) an award of damages in favor of Air Astana, in an amount to be 

determined at trial, but in no event less than $11,888,495, plus attorneys’ fees and costs. 
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C. Granting Air Astana such other and further relief as the Court deems just 

and proper. 

 

Dated:  July 2, 2021 
New York, New York 

       
      LATHAM & WATKINS LLP 
 
 
 
     By: /s/ Michael Lacovara 
      Michael Lacovara 
      Alexander D. Talel 
      Daniel Grill 
       
      1271 Avenue of the Americas  
      New York, NY 10020 
      Telephone: (212) 906-1200 
      michael.lacovara@lw.com 
      alex.talel@lw.com 
      daniel.grill@lw.com 
 

 Attorneys for Plaintiff Air Astana JSC 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
 

 
AIR ASTANA JSC, 
 
 Plaintiff, 

v. 
 

EMBRAER S.A., 
 
 Defendant. 
 

Index No. ____________ 
 
 
COMPLAINT 
 

 
Plaintiff Air Astana JSC (“Air Astana”), by and through its attorneys, Latham & 

Watkins LLP, brings this action against Embraer S.A. (“Embraer”) and alleges as follows: 

SUMMARY OF THE ACTION 

1. This is an action to recover damages suffered by Air Astana after it was constrained 

to suspend operations of a fleet of regional jet aircraft manufactured by Embraer, leaving a fleet 

of brand-new aircraft parked and empty on the ground, because those planes were unsafe to fly.  

2. As further described below, Air Astana’s action followed a series of events that 

demonstrated that Embraer breached duties owed to Air Astana through a course of conduct that 

was (at best) grossly negligent and displayed a reckless indifference to human life:  Embraer (i) 

poorly designed and integrated key components and systems (making the aircraft unreasonably 

susceptible to in-flight system/component failures and consequent emergencies); (ii) did not itself 

understand the interoperation of key systems in the aircraft conveyed to Air Astana (leading to 

multiple in-flight emergencies); (iii) thus could not document remediation steps required when 

flight crews encountered in-flight system/component failures (placing Air Astana flight crews and 

passengers at unacceptable risk of injury or death); (iv) failed to disclose or document critical 

differences between the new aircraft and predecessor versions of the same aircraft “family” (thus 

dangerously minimizing suggested or required flight crew training, an especially critical failure in 
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light of the tendency of the new aircraft to exhibit multiple, interlinked failures in rapid 

succession); and (v) recklessly denied the existence, or unreasonably delayed remediation, of 

dangerously inadequate design, engineering, and documentation decisions.  Embraer’s conduct 

placed flight crews and passengers at risk, forced Air Astana to suspend operations of the Embraer 

equipment, and constituted a compensable breach of express warranties in favor of Air Astana.   

3. The aircraft at issue are five Embraer E190-300 regional jet aircraft (each, an “E2,” 

and, collectively, the “E2s”).  The first of the E2s was delivered to Air Astana in November 2018, 

by and through a lease agreement from AerCap Ireland Capital Designated Activity Company 

(“AerCap”).   

4. E2s operated by Air Astana have experienced complex, in-flight failures that 

transferred across the aircrafts’ operating systems.  Those sorts of multiple, linked system failures 

are sometimes colloquially called “cascading” failures.  The unacceptable in-flight issues 

described below, including the cascading failures described in detail, constituted compensable 

breaches of obligations owed to Air Astana.  

5. The incidents described below significantly diminished the E2s’ safety profile and 

created unacceptable risk to the aircraft and their occupants.  Each incident required the respective 

Air Astana flight crews to engage in highly complex recovery actions in order to ensure that the 

Embraer-manufactured aircraft could land safely.   

6. The dangerous circumstances were exacerbated by the geographic and topographic 

environment in which Embraer knew the E2s would operate:  Kazakhstan, Air Astana’s home 

market, covers more than one million square miles, with treacherous terrain and challenging 

weather.  It has only 19 airports that can accommodate large commercial aircraft and thus few and 

widely-spaced emergency landing options.  (Eight other countries on the planet have at least one 
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million square miles of territory:  on average, each of the other eight has over 2,500 commercial 

airports). 

7. Air Astana promptly notified Embraer that the E2s had demonstrated an 

unreasonable and unprecedented propensity to experience unpredictable and dangerous system 

failures.  Embraer – ultimately – acknowledged that each failure was the result of either (i) design 

or engineering flaws (unknown even to Embraer at the time it delivered the E2s), or (ii) Embraer’s 

prior failure to document novel systems or routines in the training and operation materials which 

it produced and delivered to Air Astana.  Air Astana was forced to suspend operations of the E2s 

on December 15, 2020, and has incurred significant expenses (including lease payments to 

AerCap) in respect of aircraft that could not operate safely.  

8. Air Astana seeks compensatory damages for:  (i) Embraer’s willful contractual 

breaches, as Embraer warranted the E2s as airworthy and free from inherent design defects when 

it knew or should have known that they were not; (ii) Embraer’s grossly negligent and willful 

misconduct in manufacturing, marketing and supplying Air Astana (through a lessor) the 

dangerously-flawed E2s; and (iii) Embraer’s continued reckless indifference to the lives of Air 

Astana’s flight crews and passengers, evidenced by Embraer’s inexplicable and frankly dangerous 

refusal to take the remedial actions that would have allowed Air Astana promptly to resume 

commercial operation of the E2s.  Had Embraer comported itself as a responsible manufacturer, 

the suspension of E2 operations would have been materially shorter, or perhaps avoided altogether.  

JURISDICTION AND VENUE 

9. This Court has subject-matter jurisdiction pursuant to the general jurisdiction 

conferred by the Constitution of the State of New York, art. VI, § 7, and by New York Judiciary 

Law § 140-b. 
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10. This Court has personal jurisdiction over Embraer pursuant to C.P.L.R. § 302 and 

General Obligations Law § 5-1402 because this action arises out of the Airframe Warranty 

Assignment (“AWA”) between Air Astana JSC and AerCap), dated as of November 30, 2018, by 

which AerCap assigned to Air Astana all warranties it held as against Embraer.  (A true and correct 

copy of the AWA is attached as Exhibit A.) 

11. The AWA is governed by New York law (without regard to New York’s choice-

of-law considerations) and reflects the parties’ consent to the jurisdiction of the state or federal 

courts of New York.  Section 14 of the AWA provides:  

Each party hereto hereby irrevocably agrees, accepts and submits to, for itself and 
in respect of any of its property, generally and unconditionally, the exclusive 
jurisdiction of the courts of the State of New York in the City and County of New 
York and of the United States for the Southern District of New York, in connection 
with any legal action, suit or proceeding with respect to any matter relating to or 
arising out of or in connection with this Agreement or any other operative 
agreement and fully waives any objection to the venue of such courts. Furthermore 
to the fullest extent permitted by applicable law, each party hereby waives, and 
agrees not to assert, by way of motion, as a defense, or otherwise, in any such suit 
action or proceeding any claim that it is not personally subject to the jurisdiction of 
the above named courts, that the suit, action or proceeding is brought in an 
inconvenient forum, or that the venue of the suit, action or proceeding is improper.   
 
12. Venue is proper in this county pursuant to C.P.L.R. § 327(b) and General 

Obligations Law § 5-1402 because this action arises out of a contract pursuant to which the parties 

and assignee have agreed to submit to the laws and jurisdiction of the State of New York and 

which involves obligations arising out of transactions covering in the aggregate not less than one 

million dollars.  Venue is also proper pursuant to C.P.L.R. § 501 because this action arises out of 

a contract in which the parties and assignee have agreed that New York County is an appropriate 

venue.  

THE PARTIES AND AERCAP 

13. Plaintiff Air Astana is a regional, domestic, and international commercial flight 

CAUTION: THIS DOCUMENT HAS NOT YET BEEN REVIEWED BY THE COUNTY CLERK. (See below.) INDEX NO. UNASSIGNED

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 07/02/2021

This is a copy of a pleading filed electronically pursuant to New York State court rules (22 NYCRR §202.5-b(d)(3)(i))
which, at the time of its printout from the court system's electronic website, had not yet been reviewed and
approved by the County Clerk. Because court rules (22 NYCRR §202.5[d]) authorize the County Clerk to reject
filings for various reasons, readers should be aware that documents bearing this legend may not have been
accepted for filing by the County Clerk. 36 of 62



 

5 
 

carrier with principal offices at 4A Zakarpatskaya Street, Almaty, Republic of Kazakhstan. 

14. Defendant Embraer is a Brazilian aerospace conglomerate that produces 

commercial aircraft with principal offices at Av. Brigadeiro Faria Lima, 2170 12.227-901 São José 

dos Campos – SP, Brazil.  Its most recently-reported annual net revenues were $3.7 billion, and in 

2020 it reportedly delivered 130 commercial aircraft.  Embraer advertises that it conceives, 

develops, and manufactures clean-sheet design aircraft with cutting-edge technology to provide its 

customers with reduced operating, maintenance, and training costs due to the similarity and 

efficiency of its design portfolio and corresponding commonality of parts within its jet families.  

One of Embraer’s principal business lines is the production and maintenance of regional jets, 

generally defined as narrow-body aircraft that carry fewer than 150 passengers and have shorter 

operating ranges than mainline aircraft.  

15. AerCap is an aircraft leasing company with principal offices at 65 St. Stephen’s 

Green, Dublin D02 YX20, Ireland.  AerCap executed a Deed of Novation and Amendment 

Agreement (the “Deed”) with International Lease Finance Corporation (“ILFC”), a subsidiary of 

AerCap.  The Deed assigned to AerCap ILFC’s rights to E2 aircraft, which ILFC had purchased 

from Embraer.  (A true and correct copy of the Deed is attached as Exhibit B.)  AerCap then leased 

the E2s to Air Astana, and assigned to Air Astana all related warranties.  (A true and correct copy 

of the lease is attached as Exhibit C.)  Embraer also consented to AerCap’s assignment of 

warranties to Air Astana in a Consent and Agreement to Airframe Warranty Assignment.  (A true 

and correct copy of the Consent and Agreement to Airframe Warranty Assignment is attached as 

Exhibit D.)  

BACKGROUND 

I. AIR ASTANA:  HISTORY AND OPERATING ENVIRONMENT  
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16. The sovereign nation of Kazakhstan spans between Central Asia and Eastern 

Europe, bordering Russia, China, Kyrgyzstan, Uzbekistan, and Turkmenistan to the north, east, 

and south, respectively.  Covering roughly 1,052,100 square miles, Kazakhstan is the world’s ninth 

largest country by land mass.  However, Kazakhstan is home to just under 19 million people, 

making it the world’s 64th-most populous country and 217th-most densely populated country.   

17. Air Astana, the national airline of Kazakhstan, was founded in September 2001 as 

a joint venture between Samruk-Kazyna, the Kazakh sovereign wealth fund, and BAE Systems 

PLC.  Those entities remain its sole owners.  

18. Air Astana has grown to become Kazakhstan’s largest airline, with a fleet of 34 

aircraft, including Boeing 767, Airbus A320, A320neo, A321, A321neo, and A321neo LR, and 

the E2.  As further described below, Air Astana previously operated a fleet of the E2s’ predecessor 

model, the “E1s.”  Air Astana phased out the E1s in favor of the E2s beginning in 2020.  Air 

Astana plans to increase its fleet size to 36 aircraft by the end of 2021.   

19. Air Astana operates 69 routes in 21 countries, including extensive operations 

throughout Kazakhstan and adjoining Central Asian nations.  Since commencing operations in 

May of 2002, Air Astana has safely transported some 53.6 million passengers. 

20. Kazakhstan’s uniquely varied topographical and environmental conditions create 

substantial operational and safety-related challenges.  Those conditions, and consequent 

challenges, were known to Embraer at the time it engaged in the transactions, and executed the 

documents, that give rise to this action.  

21. Nearly one-third of Kazakhstan is composed of sparsely populated grasslands, with 

temperatures well below freezing for nearly half the year.  Nur-Sultan, Kazakhstan’s capital and 

second most populous city, is located within this region.  Almaty, the country’s most populous city 
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and commercial hub, is located in southeast Kazakhstan, a region characterized by numerous 

mountain ranges, including tall glacial peaks and steep ridges.  Much of central and southern 

Kazakhstan, and all of western Kazakhstan, is considered desert or semi-desert, subject to frigid 

winters and hot summers. 

22. Air Astana services each of those regions, and others, through its domestic and 

international routes.  Therefore, Air Astana’s flight crews and aircraft regularly face a diversity of 

environmental challenges, from operating in gusting winds to navigating the hazards of reduced 

visibility during approaches to runways covered with snow and ice.  These hazardous conditions 

require an institutional commitment to safety above and beyond that of other operators.  That Air 

Astana maintains such a commitment is evidenced by the fact that following a safety audit by the 

International Civil Aviation Authority, which led European Union regulators to impose a general 

ban on air operators from Kazakhstan, Air Astana was the only operator excepted from the ban. 

23. Kazakhstan’s limited air travel infrastructure exacerbates the substantial 

topographical and environmental constraints under which Air Astana’s flight crews operate.  

24. There are only 19 airports in Kazakhstan in which large commercial aircraft can 

land – that is roughly one runway for roughly every 55,374 square miles.  (Only 9 of those airports 

operate 24 hours a day.)  By comparison, Argentina, roughly equivalent to Kazakhstan in terms of 

land mass, has some 11,000 commercial airports, or one airport for roughly every 900 square miles.   

25. Given its challenging operating environment, Air Astana goes to great lengths to 

ensure that its flight crews are trained extensively in in-flight emergency response procedures – 

because third-party assistance very well might be hundreds of miles away, and thus, as a practical 

matter, unavailable, at the time of an in-flight emergency.  

26. Aircraft manufacturers like Embraer are aware of Air Astana’s uniquely precarious 
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operational mandate.  In order to overcome this impediment, Air Astana flight crews rely heavily 

upon the airworthiness and technological dependability of their aircraft, and clearly document 

routines and materials, to help mitigate the risk of in-flight emergencies. 

II. EMBRAER & THE E-JET FAMILY 

27. Embraer is a Brazilian aerospace conglomerate that produces commercial, military, 

executive, and agricultural aircraft.  Embraer is the third largest manufacturer of commercial 

aircraft in the world, behind only Boeing and Airbus. 

28. Embraer announced the development of the “E-Jet” family in 1997, marketing four 

models (respectively designated the E170, E175, E190, and E195) over the next seven years.  Each 

E1 model is a narrow-body short-to-medium-range twin-engine aircraft carrying fewer than 125 

passengers.  To date, Embraer has delivered over 1,500 E1s.  

29. In November 2011, Embraer announced development of the “E-Jet E2 family,” a 

second-generation of its E175, E190, and E195 models.  Embraer advertised that the E2 family 

would offer bigger, more efficient engines, enhanced wings and avionic features, and an upgraded 

software system (dubbed the “AMSC”).  

30. The E2 was certified for flight by Embraer’s home-country aviation regulator in 

February 2018.  In marketing materials shared with Air Astana in December 2013 (true and correct 

copies of which are attached as Exhibit E), Embraer highlighted the “smooth transition from E-

Jets program.”  Specifically, Embraer claimed that the mechanical and operational differences 

between the E1 and E2 were so slight that a transition from the E1 to E2 would require “fewer 

than 3 days transition training” with “no requirement for Full Flight Simulator or High-Level 

Flight Training Device.” 

31. Recognizing that flight simulator time and related training imposes substantial costs 
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on its customers, Embraer made certain to highlight in its advertising the functional commonality 

between the E1 and E2.  Those representations were essential to Air Astana’s decision to 

incorporate the E2s into its fleet. 

III. COMMERCIAL AIRCRAFT PROCUREMENT 

32. Airline fleet-planning is a long-cycle process that involves the strategic balance of 

many factors, including growth expectations, emerging competition, national and global macro-

economic trends, passenger expectations, and all costs relating to acquisition, maintenance, 

operation, and crew training.  Chief among all factors, however, is safety. 

33. Air Astana engages in a complex aircraft procurement process over the course of 

years to acquire and maintain a safe and commercially viable fleet.  This process requires that Air 

Astana annually update its business plan to determine the body, type, and passenger configuration 

necessary for a particular fleet component and liaise accordingly with the original equipment 

manufacturer.  In making procurement decisions, Air Astana relies heavily on operational, safety, 

performance, training, and maintenance/reliability representations from manufacturers, including 

Embraer.  

34. Even when it has settled on the decision to acquire a new aircraft, Air Astana must 

determine whether to purchase or lease it.  Leasing has become an increasingly important 

procurement and fleet-planning mechanism for carriers such as Air Astana.  It allows Air Astana 

to manage its capital commitments, and to use an aircraft for a fixed term of years, at the conclusion 

of which the lessor retakes possession of the aircraft and can sell or lease it to another carrier.   

35. Consistent with Air Astana’s commitment to safety and an optimal passenger 

experience, Air Astana endeavors to avoid lease terms longer than eight years, thereby ensuring 

that older fleet models are replaced at reasonable intervals.  Thus, the current average age of an 
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Air Astana fleet component is just over four years.  

36. In the case of the E2, Air Astana engaged in a commercial leasing transaction 

typical of the commercial aviation industry. 

37. As part of the aircraft lease, Embraer, the original equipment manufacturer, made 

warranties to the purchaser (an AerCap affiliate), which then, through a chain of documents 

discussed above, assigned those warranties to Air Astana as part of the lease transaction.  Embraer 

expressly consented to that assignment. 

IV. AIR ASTANA’S COMMERCIAL AND CONTRACTUAL RELATIONSHIP 
WITH EMBRAER 
 
38. Between 2011 and 2014, Air Astana incorporated nine E1s into its fleet.  It acquired 

two directly from Embraer under a conventional financial lease structure with a direct loan from 

the Brazilian Development Bank, and acquired the others from various lessors on broadly-

customary industry terms.  Consistent with the fleet-planning criteria described above, Air Astana 

began considering replacement of the E1s in 2017. 

39. The E2, at least as advertised publicly by Embraer and described in private 

discussions between it and Air Astana, was an attractive option for Air Astana’s purposes, 

providing an efficient opportunity to update its regional jet fleet.  Embraer assured Air Astana of 

a simple transition from the E1 to E2 that would offer a number of attractive features, including:  

(i) limited pilot and technical re-training; (ii) a reduction of 15-20% in maintenance costs; and (iii) 

an improvement of roughly 17% in fuel consumption. 

40. On April 10, 2017, ILFC purchased an E2 from Embraer.  The purchase agreement 

included the following warranties: 

Embraer, subject to the conditions and limitations hereby expressed, warrants the 
Embraer 190-E2 and the Embraer 195-E2 Aircraft subject of the Purchase 
Agreement, as follows: 
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a. For a period of forty-eight (48) months from the date of delivery to 

Buyer, the aircraft will be free from: 
 

i.  Defects in materials, workmanship and manufacturing processes in 
relation to parts manufactured by Embraer or by its subcontractors holding an 
Embraer part number; 

 
ii.  Defects inherent to the design of the Aircraft and its parts designed 

or manufactured by Embraer or by its subcontractors holding an Embraer part 
number. 

 
b. For a period of forty-eight (48) months from the date of delivery to 

Buyer, the Aircraft will be free from: 
 

i.  Defects in operation of parts manufactured by Vendors, excluding 
the Engines, Auxiliary Power Unit (APU) and their accessories (“Vendor 
Parts”), as well as failures of Vendor Parts due to incorrect installation or 
installation not complying with the instructions issued or approved by their 
respective Vendors. For the purpose of this warranty, Engine shall mean the 
complete power plant system which comprises the engine, the nacelle including 
thrust reverser, the engine mounting structure, all systems inside the nacelle and 
their integration with the Aircraft, and the Full Authority Digital Engine Control 
(FADEC) unit. 

 
ii.  Defects in operation of parts manufactured by Vendors due to 

incorrect installation or installation not complying with the instructions issued 
or approved by Vendors, since such installation has been performed by Embraer 
or its subcontractors during the aircraft manufacturing process, excluding the 
Engines, Auxiliary Power Unit (APU) and their accessories. 

 
iii.  Defects due to non-conformity of Vendor Parts to the technical 

specification referred to in the Purchase Agreement 

41. These warranties – a promise that the aircraft will be free from defects in materials, 

workmanship and manufacturing processes, defects inherent in the design of the Aircraft and its 

parts, defects in operation of parts manufactured by Vendors, and defects due to non-conformity 

of Vendor Parts – ensure that the aircraft will be airworthy.  The warranties were central to the 

purchase and subsequent lease of the E2s. 

42. ILFC assigned to AerCap the right to accept delivery of and take title to the aircraft.  

ILFC also assigned to AerCap all warranties and indemnities related to the aircraft (see Exhibit 
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B).  AerCap then leased the E2 to Air Astana and assigned all Embraer warranties to Air Astana, 

via the AWA (see Exhibit A).  Embraer also executed a Consent and Agreement to Airframe 

Warranty Assignment (attached as Exhibit D), pursuant to which Embraer consented to the further 

assignment of warranties to Air Astana.  On July 27, 2017, AerCap leased four more E2s to Air 

Astana for a term of 6 years, pursuant to agreements substantively identical to those described here 

and attached as Exhibits A-D.   

43. The purchase agreement between Embraer and ILFC included a purported 

limitation of liability, which in relevant part provides: 

Notwithstanding anything to the contrary herein, neither party shall be liable to the 
other party in any circumstance hereunder for any consequential damages 
(including loss of profits, loss of revenue, loss of use and increased costs) or 
punitive damages or indirect or incidental damages which may arise out of, or be 
connected to, any breach or default under of any term, condition, covenant, 
warranty, or provision of this agreement, and which either party would otherwise 
be entitled to under any applicable law, including but not limited to any claims 
sounding in contract, tort, equity or statute.   

44. The document further purported to limit available remedies to replacing or repairing 

defective parts as follows: 

The obligations of Embraer as expressed in this warranty are limited to replacing or 
repairing defective parts, depending solely upon its own judgment. The defective parts 
shall be returned to Embraer or its representatives within a period of sixty (60) Days after 
the discovery of the defect…  

45. Under Section 4 of the AWA, Air Astana agreed to be bound by the terms of the 

limitation of liability described above (to the extent enforceable under New York law, which 

governed the AWA and the other relevant contractual documents).   

46. Embraer’s attempt to limit its liability does not foreclose the claims pleaded in this 

action.  First, by its terms the limitation of liability provisions cannot sensibly be applied to the 

failures for which Embraer has already conceded responsibility (as further described below).  

Second, replacing or repairing the E2’s parts would not address the defects which led to multiple 
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in-flight incidents, including a flawed software system and an ineffective Quick Reference 

Handbook (“QRH”), meaning that application of the limitation of liability would permit Embraer 

effectively to disclaim responsibility to remedy conceded breaches of its warranties that rendered 

an aircraft unsafe to fly.  Third, the limitation of liability provision is unenforceable, on the facts 

alleged, as a matter of public policy and New York law.   

47. Embraer cannot invoke the provision to shield itself, as a manufacturer, from 

damages resulting from its own grossly negligent conduct.  See Sommer v. Federal Signal Corp., 

79 N.Y.2d 540, 554, 593 N.E.2d 1365, 1371, 583 N.Y.S.2d 957, 963, 1992 N.Y. LEXIS 1305, *25 

(N.Y. 1992).  As alleged here and described immediately below, Embraer’s design, engineering 

and commercial conduct in respect of the E2s and Air Astana rises to the level of reckless 

indifference toward the lives of the passengers and crew aboard Air Astana E2s; its conduct was, 

therefore, at least grossly negligent. 
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V. THE IN-FLIGHT INCIDENTS 

48. Air Astana E2s have experienced multiple in-flight software and mechanical 

failures that critically undermine the aircrafts’ airworthiness. The incidents, independent of and in 

combination with Embraer’s dangerously inadequate and dilatory response to the incidents, 

breached Embraer’s warranties and contractual duties to Air Astana. 

A. An “Anti-Ice-Wing Failure” Alert Necessitates an Emergency Landing. 
 

49. On June 22, 2019, an Air Astana crew flying an E2 from Tashkent, Uzbekistan to 

Almaty, Kazakhstan was alerted by the onboard Engine-Indicating and Crew-Alerting System 

(“EICAS”) that there had been an “A-I WING FAIL.”  In layperson terms, this means that the 

anti-icing system, which is critical to the safe operation of aircraft by preventing the accumulation 

of ice on the wings, had failed.  Ice on a wing can be deadly – it reduces lift and can degrade the 

ability to control the aircraft.  A message that the anti-icing system on the wings has “failed” is 

thus critical.  

50. The crew attempted to address the reported failure by twice re-setting the A-I wing 

ice protection system.  After the crew’s second attempt to re-set the wing’s ice protection 

apparatus, both of the E2’s “bleed-air valves” switched off and became “latched” (that is, set) in 

an “off” position.  The bleed-air valves conduct air pressure throughout the aircraft from the 

engines’ compressor sections and auxiliary power unit.  As a result of the bleed-air valve shut-

off, cabin pressure dropped, so much so that the crew was forced to deploy their oxygen masks.  

As the aircraft descended from 28,000 feet to 12,000 feet, the EICAS displayed a “CAB 

ALTITUDE HI” warning, which indicated that the pressurization level of the cabin was 

significantly higher than it should have been for the altitude at which the aircraft was then flying.  
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This further taxed the flight crew, which had to stop the descent at 12,000 feet (due to high terrain) 

before further descending to 10,000 feet. 

51. It is difficult to overstate the severity of the situation at this point in the flight:  

many fatal air accidents are attributable, at least in large part, to pilots being overtaxed in 

situations in which multiple tasks have to be completed at the same time, under time pressure, 

and with the need for accurate navigation and communication both with Air Traffic Control and 

the cabin crew, while multiple events are occurring and the flight crew is facing constant risk of 

hypoxia (the potentially fatal lack of oxygen).   

52. Not surprisingly, the International Civil Aviation Organization categorizes any 

event that requires emergency use of oxygen by the crew as a “serious incident,” which is defined 

as an incident “involving circumstances indicating that there was a high probability of an 

accident.” 

53. Fortunately, the weather in Shymkent, a city in southern Kazakhstan, provided 

sufficient visibility for the crew to execute an emergency landing. 

54. Air Astana promptly commissioned a technical analysis of the A-I Wing Failure 

incident.  That analysis concluded that flaws inherent in Embraer’s AMSC software, which was 

newly-introduced in the E2, had triggered the EICAS “A-I WING FAIL” message and subsequent 

bleed-air valves shut-off and latching.  More specifically, Embraer had – apparently unknowingly 

– set the AMSC wing pressure threshold too low, which caused the AMSC to register as 

dangerous what was, in fact, an acceptable level of pressure fluctuation. 

55. The AMSC program logic had then compounded this error.  Specifically, as a 

technical matter, when the crew re-set the A-I system in response to the erroneous “A-I WING 
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FAIL” warning, the AMSC system erroneously determined that both bleed-air valves needed to 

be closed in order to protect the wings against unequal icing.  This “latched fault” rendered the 

flight crew’s re-set attempts not merely ineffective, but potentially catastrophic – with both bleed 

air valves closed and cabin pressure dropping, the risk of hypoxia necessitated an emergency 

descent and landing. 

56. In breach of its warranties, and in conduct that was both grossly negligent and 

displayed reckless indifference to human life, Embraer knew about the flaws in the AMSC and 

was actively working on a software update to address them.  But it had not warned Air Astana or 

other E2 customers about the flaw, or its potential implications.   

57. Embraer claims that recent updates to the E2’s AMSC system have remediated the 

flaws encountered by Air Astana in the incident just described.  It claims to have done so through 

a “Service Bulletin,” which Air Astana implemented in late 2020. A Service Bulletin from an 

aircraft manufacturer notifies an operator of modifications to systems, documentation, 

components or the like. Service Bulletins are issued in one of four levels: the “highest” indicates 

that the manufacturer regards a modification as mandatory; the other three reflect increasing 

levels of recommended or optional, but not required, modification.  Accordingly, a Service 

Bulletin that deems a modification only optional can leave carriers that do not implement the 

Bulletin vulnerable to unnecessary and serious incidents.  

58. As if its conduct was not troubling or deficient enough, Embraer subsequently 

sought to mask the gravity of its failings:  it categorized the AMSC software update as merely 

“desirable,” as opposed to “mandatory.”  For reasons unknown, Embraer did not update the 

AMSC-related Service Bulletin to “mandatory,” even after fully apprised by Air Astana of the 

potential safety implications of the AMSC’s deficiencies.  
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59. Embraer purports to require itself to issue an “Alert SB” for “matters requiring 

urgent attention of the Customers and is limited to items affecting safety.”  But it refused to do 

so even after Air Astana informed it of the complex, safety-compromising failure, of the ASMC.  

Embraer’s cavalier regard for a critical safety issue demonstrated further reckless indifference 

toward the lives of those flying on E2s. 

B. A False Cabin Smoke Alert Requires Another Emergency Landing. 
 

60. On September 26, 2020, an Air Astana crew flying an E2 between the Kazakh 

cities Kyzlorda and Almaty received an in-flight alert generated by the EICAS.  That message, 

which displayed as “CTR EBAY SMOKE,” indicated the presence of smoke in one of the 

aircraft’s electronic bays (each, an “E Bay”).   

61. The presence of smoke, which is an indication of fire, in any of the craft’s three 

E Bays is cause for substantial alarm.  Following the procedures in the QRH provided by Embraer, 

the Air Astana crew sequentially removed power from all electrical components and buses, as 

required by the QRH.  This deployed the Ram Air Turbine, a small turbine used as an alternate 

power source, but also rendered many of the craft’s electrical systems inoperative.  

62. The QRH mandates an emergency landing as part of the response to a smoke 

warning (and the initial remedial steps just described).  However, those steps degrade the aircraft’s 

electrical systems because they render inoperable standard instruments and equipment.  In 

particular, weather radar is lost (increasing landing risk in poor weather conditions); ground 

proximity warning is lost, which removes from operation the instrument responsible for halving 

world accidents since 1990; windshear detection similarly is lost, as is the aircraft’s traffic collision 

avoidance system, increasing the risk of collision in a busy airspace.  

63. But there is more.  The Air Astana crews, once constrained to operate the E2 in its 
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degraded mode, were unable to take advantage of the plane’s auto-throttle, autopilot angle of attack 

limiter, and flight director.  They also lost the ability to transfer fuel from the plane’s center tank, 

all of which complicated the necessary diversions within the vast expanses of Kazakhstan. 

64. Perhaps most significantly, the degraded aircraft condition limits the effectiveness 

of the systems used to operate in low-visibility situations – even though those systems are 

desperately needed for low-visibility emergency landings, particularly those involving 

mountainous terrain.   

65. Air Astana pilots and crews were thus denied access to crucial instruments at a time 

when those instruments were most needed, all due to a failed smoke system providing a false 

warning. 

66. After Air Astana informed Embraer of the events just described, Embraer 

concluded that Air Astana had been a victim of yet another set of erroneous error messages.  It took 

Embraer multiple tries to remediate its failures, first suggesting that wiring changes would fix the 

problem. It subsequently acknowledged that wiring changes would not prevent recurrence of the 

dangerous failure.  Embraer had to acknowledge that the key sensor was not adequately able to 

differentiate between dust and smoke; thus a “CTR EBAY SMOKE” EICAS alert could still 

appear because the AMCS could falsely register as smoke what was merely dust in the center E 

Bay.   

67. Air Astana believes that another carrier operating an E2 experienced the same in-

flight false smoke alert.  Air Astana E2s experienced 23 false smoke warnings starting in February 

2019.  It took Embraer two years (until February 2021) to confirm that the root cause of the 

warnings on the ground was “dust” and to issue a solution.  Embraer also updated the QRH to 

address the proper response to any smoke warnings related to an E Bay. 

CAUTION: THIS DOCUMENT HAS NOT YET BEEN REVIEWED BY THE COUNTY CLERK. (See below.) INDEX NO. UNASSIGNED

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 07/02/2021

This is a copy of a pleading filed electronically pursuant to New York State court rules (22 NYCRR §202.5-b(d)(3)(i))
which, at the time of its printout from the court system's electronic website, had not yet been reviewed and
approved by the County Clerk. Because court rules (22 NYCRR §202.5[d]) authorize the County Clerk to reject
filings for various reasons, readers should be aware that documents bearing this legend may not have been
accepted for filing by the County Clerk. 50 of 62



 

19 
 

68. But the QRH still directs the flight crew to do that which the Air Astana flight crew 

did during the in-flight emergency just described:  deliberately select a significantly degraded 

aircraft configuration to reduce the risk of smoke and/or fire spreading.  That configuration, as 

described, also limits the aircraft’s capacity to land in adverse weather conditions.   

69. Embraer’s workaround proposal is not only deficient and dangerous on its own 

terms (given that it materially degrades systems designed for safe aircraft operation in situations 

in which no actual dangerous smoke condition exists); it also ignores the reality that saturating 

an already heavily-tasked crew with additional tasks increases the risk of accident.  As a 

fundamental principle of aviation safety, that reality should be well-known to Embraer and 

should animate its design and remediation decisions.   

C. A Hydraulic Pump Failure Leads to a Cascading Failure. 
 

70. Less than two months after the false smoke alert incident, on November 9, 2020 an 

Air Astana crew flying a domestic passenger flight from Aktau to Nur-Sultan, Kazakhstan received 

an ‘HYD 3 HI TEMP’ EICAS message during descent, indicating that the temperature of the 

hydraulic fluid in the number 3 hydraulic system had increased above safe levels.  Mere seconds 

later, EICAS message ‘HYD 3 LO PRESS’ appeared, indicating that pressure in that hydraulic 

system had decreased to potentially dangerous levels.  (The hydraulic system is the principal system 

for operating major flight control systems, including those that steer an aircraft and guide its ascent 

or descent.)  Shortly thereafter, multiple further EICAS messages appeared.  Those messages, each 

flashing before the crew’s eyes in rapid succession, were an alphabet soup of danger:   

• HYD3 HI TEMP1 

                                                 
1 This message indicates that the temperature of the hydraulic fluid has increased above safe levels. 
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• IDG 2 OFF BUS2 

• HYD3 LO PRESS3 

• HYD3 ELEC PUMP B FAIL4 

• AC BUS 2 OFF5 

• A-I ENG 1 FAIL6 

• CTR EBAY FANS FAIL7 

• AC ESS BUS OFF8 

• BATT 2 DISCHARGING9 

• DC BUS 2 OFF10 

• FLY CTRL N-MODE FAIL.11 

                                                 
2 This message indicates that the #2 Integrated Drive Generator is not providing electrical power to its corresponding 
electrical bus.  

3 This message indicates that pressure in that hydraulic system has decreased to potentially dangerous levels. 

4 This message indicates that certain services powered by the ACMP have been lost. 

5 This message indicates that the #2 AC electrical bus is currently not functioning, and any aircraft capability that 
derives its power solely from that bus is not functioning. 

6 This message indicates that the anti-ice system for the #1 engine has failed. 

7 This message indicates that the ventilation/exhaust fans within the CTR Ebay are not functioning. 

8 This message indicates that the AC Essential electrical bus is currently not functioning, and any aircraft capability 
that derives its power solely from that bus is not functioning. 

9 This message indicates that the electrical configuration of the aircraft is such that the aircraft’s battery is currently 
being drained.  

10 This message indicates that the #2 DC electrical bus is currently not functioning, and any aircraft capability that 
derives its power solely from that bus is not functioning 

11 This message indicates that the computer-controlled normal “fly-by-wire” flight control system has failed or been 
disabled.  This causes a failure of the auto-pilot system, as well as a loss of software-based systems (central to 
Embraer’s approach to flight safety) that prevent pilots from inadvertently exceeding safe flight control limitations.  
In this flight control mode, the pilots are also required to fly the aircraft manually, which increases their workload 
while handling any other emergencies that may be occurring. 
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71. The flight crew, faced with a barrage of messages purporting to show multiple 

failures in critical flight systems, sought to process and address each one (using relevant QRH 

checklists and prioritization logic from the Aircraft Operations Manual (“AOM”)), even as they 

continued to guide the aircraft’s descent.  The crew also declared an “urgency” call using “PAN-

PAN”12 to air traffic control and requested to delay its emergency approach into Nur-Sultan until it 

had performed all relevant QRH procedures.  Fortunately, the flight crew was able to execute a safe 

landing. 

72. A subsequent investigation determined that EICAS messages ‘HYD 3 HI TEMP’ 

and ‘HYD 3 LO PRESS’ had been caused by a pressure drop in one of the plane’s hydraulic systems, 

which had been caused by a failure of the alternating current motor pump (the “ACMP3A” or 

“ACMP”).  The faulty ACMP3A caused the generator control unit to isolate and lose energy.  This 

isolation caused the cascading failures and corresponding EICAS alerts that the flight crew 

experienced during descent.  

73. Embraer later learned that the E2’s ACMP is subject to excessive tail-bearing wear, 

causing premature failures and consequent degradation of the aircraft’s electrical system through a 

shut-down of the combined hydraulic transmission and alternating current generator, the Integrated 

Driver Generator #2 (“IDG2”).  As a matter of safe aircraft design, a pump failure should neither 

affect other flight systems nor prevent the crew from switching seamlessly to an alternate hydraulic 

pump.  In this instance, the pump failure did both, resulting in a cascading failure that risked the lives 

of passengers and crew.  Embraer still has not explained the root cause of the ACMP3A failure. 

74. The November 9, 2020 incident demonstrated two critical problems with the E2’s 

                                                 
12 “PAN-PAN” is an urgency signal used to declare that there is an urgent situation, but not one that is immediately 
threatening to the aircraft or its occupants.  
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ACMP: (i) it cannot safely exceed 2,700 flight hours; and (ii) failure of the ACMP destabilizes the 

aircraft’s electrical systems.  To reduce the risk associated with the faulty ACMP, the E2s will either 

have to be equipped with a more reliable pump, which is not expected to be developed until mid-

2022 at the earliest, or Embraer will have to implement some workaround to manage the early 

degradation.   

75. Air Astana learned (long after the decision to acquire E2s had been made) that the 

new aircraft had been designed with a hydraulic pump and protection system entirely different from 

that of the E1, but Embraer failed both to update the QRH accordingly or timely to apprise customers 

(including Air Astana) of either the design changes or their potential safety consequence.  Embraer 

was aware of a deviation from design expectations as early as September 2020, yet it waited until 

May 2021 to acknowledge that the issue was one of fundamental safety, rather than mere 

maintenance intervals. 

76. Embraer’s conduct in this regard is emblematic of two standard Embraer tactics:  it 

has consistently sought both to minimize the significance of the myriad E2 design and mechanical 

flaws and to delay meaningful fixes to those flaws.  The former exposes all E2 customers to needless 

safety risk; the latter directly and proximately caused the significant and ongoing suspension of E2 

operations by Air Astana. 

77. At times, Embraer’s stubborn refusal to deal with critical failures of its own creation 

has expressed itself in statements that Air Astana should just “trust” the aircraft (dangerous in-flight 

incidents notwithstanding) or that Air Astana pilots should feel free in essence to “figure out on their 

own” workarounds or ways in which to address in-flight system failures.  Both suggestions are 

contrary to basic tenets of air safety and sound manufacturer-operator interactions.   

78. Specifically as to the ACMP issue, Embraer eventually proposed a QRH change, 
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which would allow the IDG2 to recover more quickly.  However, Air Astana from the outset and 

consistently insisted on an approved Air Flight Manual (“AFM”) adjustment in conjunction with the 

QRH change, given the grave risks associated with the ACMP-related failures.   

79. For context, procedures in a QRH are derived largely from the broader and more 

detailed AFM.  A mere QRH change in this context represents an adjustment to the procedures for 

managing a malfunction, whereas an AFM change would address the underlying system defect 

causing the malfunction.  In proposing to adjust the QRH, without a corresponding adjustment to the 

AFM, Embraer was seeking to deny, or at least avoid having to address the substance of, the 

ACMP3A defect, at least as anything other than a maintenance issue. 

80. After months of minimizing the severity of the ACMP3A issue to its customers, 

Embraer was forced by its home-country regulator to address it.  The National Civil Aviation Agency 

of Brazil recently issued an Airworthiness Directive that both confirms an increased probability of 

ACMP3A failures in the E2 and recognizes the potential for those failures to “affect [the E2’s] 

electrical power distribution system.”  The Airworthiness Directive does not mince words:  “[t]his 

condition, considering the combination with an independent failure in one engine, contributes to an 

unacceptable increase in the likelihood of a failure condition that may lead to loss of control of the 

aircraft” (emphasis supplied).  

81. The findings and directives of the National Civil Aviation Agency of Brazil make 

clear that Embraer’s suggested solution to the ACMP-related issue was, at best, grossly negligent 

and reckless.  

D. Vertical Deviations without Pilot Command 
 

82. In addition to the three major in-flight incidents described above, Air Astana E2s 

have experienced multiple in-flight anomalies indicative of mechanical or software-related flaws 
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that further undermine the E2s’ airworthiness. 

83. On May 6, 2020 and July 22, 2020, Air Astana E2’s changed altitude without pilot 

input.  On May 6, 2020, the E2 began a downward pitch at 13,000 feet and, on July 22, 2020, the E2 

began flying upwards at an elevation of 5,900 feet, climbing 800 feet at 2,500 feet-per-minute before 

the flight crew was able to intervene. 

84. Un-commanded altitude changes present serious risks to all those on board an 

aircraft.  At no point should an aircraft experience vertical deviations without pilot input. 

85. Embraer has advised Air Astana that it intends to rectify this problem by working 

toward a solution with the party responsible for design of the E2’s integrated avionics system.  That 

response, especially in the context of the other design and engineering failures and defects already 

described, is both inadequate on its own and emblematic of a cavalier, and grossly negligent, pattern 

of Embraer conduct.  

E. Slat Failures Resulting in Missed Approaches 
 

86. Air Astana flight crews have also experienced six slat failures on the E2s.  The slats 

are control surfaces located on the leading edge of each wing; when deployed, the slats allow the 

wing to operate at a higher angle of attack and at lower air speeds.  This stabilizing dynamic 

enables the craft to slow in preparation for landing.  Slat failure, however, increases the risk of the 

aircraft stalling and rapidly losing altitude.   

87. On six separate occasions, the slats did not respond to the input of Air Astana pilots, 

detrimentally affecting the angle at which the aircraft approached its destination.  This 

phenomenon resulted in six missed approaches, each one of which was a response to a mechanical 

or design failure that affected the safety profile of the aircraft.  

VI. AIR ASTANA SUSPENDS OPERATIONS OF THE E2s; EMBRAER REFUSES 
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TO REMEDIATE; AND THE KAZAKH AVIATION REGULATOR STEPS IN. 

88. Air Astana undertook an extensive internal review in response to each incident, 

both to determine each incident’s root cause and to take appropriate responsive measures.  

Consistent with Air Astana’s imperative to implement the highest safety standards, on December 

15, 2020, Air Astana suspended operations of its E2 fleet.    

89. Air Astana conducted extensive internal reviews and engaged industry-leading 

external consultants to review the incidents described above.  The external consultants concurred:  

the E2s could not be operated within accepted norms of safe flight, and the aircraft needed to stay 

on the ground until Embraer fixed the problems of its own making.   

90. On December 8, 2020, Air Astana communicated to Embraer the results of its 

internal review, the external assessment, and the decision to suspend operations of the E2s.  Air 

Astana requested that:  (i) Embraer provide a clean “bill of health” for the E2 by responding to and 

addressing a list of action items specific to each in-flight incident, so as to provide sufficient 

assurance that the E2 is airworthy; and (ii) Embraer reimburse Air Astana in full for all losses, 

costs and expenses directly suffered by Air Astana as a result of the failures that forced Air Astana 

to suspend operations of the E2s. 

91. Embraer provided only piecemeal or workaround solutions in response to Air 

Astana’s communications and requests.  Instead, Embraer sought to hide behind the fact that E2s 

were initially certified under basic safety standards embraced by the European Union Aviation 

Safety Agency with regard to large aircraft (so-called “CS-25 requirements”).  That certification 

is of no consequence on the facts alleged, both because the CS-25 requirements represent only a 

rudimentary non-binding safety regime and because that certification preceded the incidents 

described above (most of which reflected design, engineering, systems or component flaws that 

were unknown to Embraer at the time of initial certification).  The recent Airworthiness Directive 
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issued by Embraer’s home-country aviation regulatory agency is further evidence that the CS-25 

certification has been mooted, or at least materially undermined as a refuge for Embraer here, by 

actual in-flight events after E2s entered regular service.  Even had that Airworthiness Directive 

not been issued, Embraer’s efforts to hide behind the CS-25 requirements was unreasonable, 

grossly negligent, and demonstrated reckless disregard for safety.  

92. The severity of the problems and risks associated with E2 operation caused the 

Aviation Administration of Kazakhstan to form a commission on May 25, 2021 to investigate 

“operational safety of the [E2s].”  (A copy of the announcement of the formation of the Commission 

is attached as Exhibit F.)  The regulator determined that Air Astana’s decision to suspend operations 

of the E2s was “prudent given the level of concern generated” by the in-flight incidents described 

above. 

93. Embraer has stated that it does not intend to compensate Air Astana for any losses 

directly resulting from the suspension of the E2s. 

94. The in-flight incidents described above represent breaches of the purchase 

agreement warranties, as assigned to Air Astana by the AWA, outlined in Paragraph 40.  

Furthermore, Embraer’s response to the suspension of the E2s, including Air Astana’s 

corresponding requests, violate Section 6 of the AWA, which requires Embraer to provide 

assurances of airworthiness, including by taking remedial action in response to the concerns that 

Air Astana has reasonably raised in light of the in-flight incidents.  Section 6 of the AWA provides: 

Each party hereto agrees that from time to time after the execution and delivery of 
this Agreement, upon the written request of the other party, each party shall, at its 
own expense, promptly and duly execute and deliver such further documents and 
instruments and take such further actions as the other party may reasonably request 
in order to effectuate fully the intent and purposes of, and the transactions 
contemplated by, this Agreement (emphasis supplied). 

95. That the E2 was not airworthy was or should have been known to Embraer.  
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Nevertheless, Embraer warranted the E2s to Air Astana as airworthy, both generally and in the 

context of the substantial climatological and topographical challenges that Air Astana regularly 

faces in operating its fleet.  

96. Moreover, Embraer marketed and represented the E2 to Air Astana as being 

substantially similar to the E1 so as to obviate the need for extensive supplemental training.  

Embraer thereby downplayed the substantial differences between the E1 and the E2 and failed to 

advise Air Astana of the practical impact of these differences, including any supplemental training 

necessary for Air Astana crews to operate the E2s safely.  

97. As a result of Embraer’s contractual breaches, which resulted in the cascading 

failures and other failures described above, Air Astana has been and continues to be harmed.   

COUNT I 

(Breach of Contract) 

98. Air Astana repeats and re-alleges the allegations contained in Paragraphs 1 through 

97, as if fully set forth herein. 

99. The AWA between Air Astana and AerCap is a valid and enforceable contract 

assigning to Air Astana warranties made by Embraer, as described above in Paragraphs 40 through 

42. 

100. Air Astana, as beneficiary of the warranty and corresponding rights arising under 

the AWA, has performed all of its obligations under the AWA, other than those that have been 

waived or excused. 

101. The conduct described above, which evidence that Embraer’s aircraft did not 

conform to the warranties it provided, constitutes a breach of contract. 

102. Specifically, the aircraft’s design and engineering failures, as well as ineffective 

QRH documentation and procedures, led to multiple failures, deficiencies running to the 
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airworthiness of the E2s and thus interfering with Air Astana’s use of the craft.  Embraer has also 

failed promptly to address these deficiencies, thereby depriving Air Astana of the bargained-for 

opportunity to operate them safely, which constitutes a breach of Section 6 of the AWA, as 

described in Paragraph 94. 

103. As a direct and proximate result of Embraer’s breaches, Air Astana has suffered 

damages to be proven at trial, including, without limitation, lease payments due to AerCap in 

respect of grounded aircraft, in addition to other related harm. 

104. Further, the conduct described above constitutes reckless indifference to the safety 

of the Air Astana E2 passengers and flight crew and thus conduct that is at least grossly negligent.  

Therefore, on the facts alleged, Embraer’s attempts to limit its liability to the replacement of parts 

or otherwise to enforce the limitation of liability in the purchase agreement assigned pursuant to 

the AWA are not enforceable as a matter of New York state law and public policy, as described in 

Paragraph 46. 

105. The damages arising from Embraer’s breaches are continuing.  As of the date of 

this filing, those damages, including required lease payments, additional maintenance, and other 

costs directly incurred as a result of the breaches, total approximately $12 million, and will increase 

until the E2 suspension of operations can safely be ended.  

106. By reason of the foregoing, Embraer is liable in at least the amount just alleged, 

plus attorneys’ fees and costs. 

COUNT II 

(Breach of Warranty) 

107. Air Astana repeats and re-alleges the allegations contained in Paragraphs 1 through 

97, as if fully set forth herein. 

108. The AWA between Air Astana and AerCap is a valid and enforceable contract 
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assigning to Air Astana warranties made by Embraer, as described above in Paragraphs 40 through 

42. 

109. Air Astana, as beneficiary of the warranty assignment, has performed all of its 

obligations under the AWA, other than those have been waived or excused. 

110. The conduct described above, which evidences that Embraer’s aircraft did not 

conform to the warranties it provided, constitutes a breach of the express warranties contained in 

the AWA with regard to material, workmanship and manufacturing defects, as described in 

Paragraph 40 of this complaint. 

111. As a direct and proximate result of Embraer’s breaches, Air Astana has suffered 

damages to be proven at trial, including, without limitation, lease payments due to AerCap in 

respect of grounded aircraft, in addition to other related harm. 

112. Further, the conduct described above constitutes reckless indifference to the safety 

of the Air Astana E2 passengers and flight crew and thus conduct that is at least grossly negligent.  

Therefore, on the facts alleged, Embraer’s attempts to limit its liability to the replacement of parts 

or otherwise to enforce the limitation of liability in the purchase agreement as assigned under the 

AWA are not enforceable as a matter of New York state law and public policy, as described in 

Paragraph 46. 

113. The damages arising from Embraer’s breaches are continuing.  As of the date of 

this filing, those damages, including required lease payments, additional maintenance, and other 

costs directly incurred as a result of the breaches, total approximately $12 million, and will increase 

until the E2 suspension of operations can safely be ended.   

114. By reason of the foregoing, Embraer is liable in at least the amount just alleged plus 

attorneys’ fees and costs. 
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WHEREFORE, Air Astana respectfully requests judgment as follows: 

A. On the First Cause of Action, (i) an order that Embraer breached its 

obligations under the operative documents, (ii) an order that Embraer’s conduct was grossly 

negligent and reckless, (iii) an award of damages in favor of Air Astana, in an amount to be 

determined at trial, but in no event less than $11,888,495, plus attorneys’ fees and costs. 

B. On the Second Cause of Action, (i) an order that Embraer breached its 

obligations under the operative documents, (ii) an order that Embraer’s conduct was grossly 

negligent and reckless, (iii) an award of damages in favor of Air Astana, in an amount to be 

determined at trial, but in no event less than $11,888,495, plus attorneys’ fees and costs. 

C. Granting Air Astana such other and further relief as the Court deems just 

and proper. 

 

Dated:  July 2, 2021 
New York, New York 

       
      LATHAM & WATKINS LLP 
 
 
     By: /s/ Michael Lacovara 
      Michael Lacovara 
      Alexander D. Talel 
      Daniel Grill 
       
      1271 Avenue of the Americas  
      New York, NY 10020 
      Telephone: (212) 906-1200 
      michael.lacovara@lw.com 
      alex.talel@lw.com 
      daniel.grill@lw.com 
 

 Attorneys for Plaintiff Air Astana JSC 
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