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COMPLAINT»

Plaintiff LivePerson, Inc. (“L‘ivePersc_)n"’ or “Plaintiff’) complains against Defendant 24/7
Customer, Inc. (“24/7” or “Defendant”) as follows:

1. INTRODUCTION

1. Plaintiff LivéPerson is a pioneer and ihdustry leader in live;interaction and
| customer engagement technology fqr e-commerée websites.  Live-interaction or “online
engagement” technology enables businesses to interact vin real-time with their website visitors
through instant messaging. (aka ”chat”), Voice, aﬁd content delivery. LivePerson’s online
engagement technolbgy is “intelligent,” in that it analyzes in real-time the activities of website
Vi'sitors individually and in the éggregate across hundreds of thousands of website visits using
highly. séphisticatéd predictive algorithms and i)ro?ricﬁéry method'ologies, This real-time
énalysis enables LivePerson’s business élients to achieve desired results on their websites."
LiVePersoh’s intelligent live-engagement technology automatically determines what a website
visitor needs in real-time, by, for example, determining when a website visitor is in need of
human assistance from a customer service agent via an instant messaging session or phone call,
or when a consumer will be most receptive to a sales offer or other content and information.

2. LivePerson’s customers enjoy proven benefits from LivePerson’s technology,
including measurable and significant increases in online sales, as well as increased customer
satisfaction scores. In addition, LivePerson’s technolbgy allows business clients to maximize the
efficiency and effectiveness of human customer service agents in their call centers. LivePerson’s
proprietary behavioral analysis methods and algorithms are the result of many years® of research
undertaken at great expense. LivePerson’s intelligent live-engagement and predictive analytics
technologies are secured by patents, copyrights, trademarks, trade dress, and other trade secret

protections.
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3. Defendant 24/7 historically has been a provider of outsourced human call-cénter
6perators to businesses in need of auxiliary manpower to answer phones in the comiaany’s call
éenter. 24/7’s operators in this scenario _Would communicate directly with consumers that
contact a company’s call cehter, e.‘g., fQ_r cuétomer support.

4. In 2006, LivéPerson entered a contractual_relationship with 24/7 which introduced
24/7 to LivePérson’s intelligent engagement technology. In 2007 LivePerson entered into an-
additional contract with 24/7. Both contracts concern the parties’ provision of joint solutions to
custo.mers using LivePerson’s technology and 24/7’s call center personnel.

5. LivePerson believes that 24/7 had never before utilized or adopted website-based
live-interaction téchnology in its business. Pursuant to the parties’ contracts, which contain
confidentiality and non-competition clauses, LivePerson introduced 24/7 to LivePerson’s
téchnology, aﬁd educated 24/7 labor agents regarding use of live-interaction techﬁology as well
as LivePerson’s pfoprietat_‘y methodologies and best practices for. website-based customer
sery'ice,'customer support, and sales. Further, LivePerson also facilitated relationships by which
LivePerson’é business clients engaged 24/7 labor agents to | provide customer service via
LivePerson’bs live-interaction technology.

6. Since 2006, 24/7 has prdv‘ided call center agents to numerous LivePerson clients,
s.ometimes originating due to introductions made be LivePerson through one of the parties’.
contractual relationships, and also in circumstances where .a customer engaged LivePerson to
provide live-interactive technology, and separately engaged 24/7 to provide outsourced customer
service agents. In both types of engagements, 24/7 gains access to and uses LivePerson’s
intelligent engagement technology on the customer’s behalf (and subject to the conﬁdentiality‘

terms of the customer’s contract with LivePerson).
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7. LivePerson recently has uncovered evidence that 24/7 has abused this access and
misappropriated and misused LivePerson’s protected technology and confidential information in
order to create and refine 24/7’s own competing 1ive-interaction technology, as well as to
' | inte'nt.ivonally intérfere with LivePerson’s technology and its client rélationships. ,

8. By misappropriating LivePerson’s proprietary technology and trade secrets, 24/7
- unjustly has saved millions of dollars in research and‘ devélopment éosts, and many years’ worth
: : of effort and investment that Wouid haQe Bee'n requiréd to bring its own competing technology to
m‘arket. LivePerson is one of onl'y a few cé.nipénies capable of delivering this type of high
quality, intelligeﬁt live-engagement functivonality to g_lobal, enterprise-grade clients, including
major financial insﬁtution_s, telecommunications providers, and retailers. LivePerson’s ability to
do so was made poésible through LivePerson’s intensive iﬂvestrnent for more than a decade in
selling to and supporting such major global enterprises, and reﬁniﬁg its technology to meet the
needs of such clients. By misappropfiating LivePerson’s proprietary technology and
inform‘étion, 2.4/7 improperly has gain'ed" access to prdpfietary information, intellectual property -
énd: premium business data that would be impossible.‘f(‘)r it to develop independently wifhout
similar years of investment and effort. LiVéPerson also has uncovered evidence that 24/7 has.
further abﬁsed its access to LivePerson’s technology and systems to: (1) maliciously disrupt the
operation of LivePerson’s technology on the websites of its customers; (2) misrepresent data
regarding LivePerson’s technology, services and system performance; and (3) inject spyware
into LivePerson’s software in order to gather information regarding the operation of LivePersoﬁ
technology—presumably to reverse engineer LivePerson’s technology.

9. 24/7 deliberately and unfairly has interfered and continues to interfere with

LivePerson’s business relationships through various deceptive and illegal tactics to market its
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competing live-interaction technoiogy to LivePerson’s existing and prospective customers,
including by misusing and misappropriating LivePerson’s confidential business and probri_etary
“information and by misrepresenting important LivePerson business data. 24/7 has,llllndertaken
the_se acts in order to obtain an unfair and illegitimate competitive advantage in the mafketplace. |
10.  As a result of 24/7°s numerous violaﬁons of LivePerson’s intellectual property
rightsv, breaches of contract, and tortious acts, LivePerson has been grievously harmed and now
brings this action against 24/7.

II. PARTIES, JURISDICTION, AND VENUE

11. LivePerson is a Delaware corporation with its principal place of business at 482
Seventh Avenue, 3" Floor, New York, New York.

12.  24/7 is a California corporation with its principal place of business at 910 E.
Hamilton Avenue, Suite 240, Campbell, California.

13. This Court has subject—rﬁatter jurisdiction under 28 U.S.C. §§ 1331 and 1338 in
that this case arises under the Lanham Act, 15 U.S.C. § 1051, ef seq. The Court has
supplemental juri.sdiction over LivePerson’s common-law claims under 28 U.S.C. § 1367.
| 14.  This Couﬁ also has subject-matter jurisdiction under 28 U.S.C. § 1332 because
there is complete diversity of citizenship between the parties and the amount in controversy,
exclusive of interest and costs exceeds $75,000.

15.  This Court has personal jurisdiction over 24/7 because 24/7 conducts business in
New York and is committing acts of trade secret misappropriation and other torts in the Staté of
New York and in this district. In addition, some of the causes of action asserted‘byv tﬁis
Corﬁplaint arise out of 24/7’s breaches of contracts made in New York, to be performed in New

York, and which are governed by New York law.
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16. Venue in this Court is proper under 28 U.S.C. § 1391(b)(2) because a substantial
part of the acts, omissions, and injuries giving rise to the claims occurred in this judicial district
and because 24/7 is subject to personal jurisdiction in this judicial district at the time this action

has commenced.

III. GENERAL ALLEGATIONS

A.  Live-Interaction Technology and the Parties’ Roles

17. Since 1996, LivePerson has been committed to helping its clients achieve

“intelligent engagement” with visitors to their websites. LivePerson’s live-interaction ‘and
‘beha\‘fioral analyéis technologies help Lichersoﬁ’s Clienté to proactively engage anéi connect
with and efficiently assist vi;itqrs’ to theif websites. Such assistance can be délivered with live.
help via insfant messaging (aka “live chat” or “chat;’), and/or voice connections, and throggh
-targeted content delivery (e.g., instructions, FAQs, video, discount coupons). In each case,
engagement is delivered “intelligently,” based on LivePersbn’s sophisticated analytic software
and proprietary methodologies that allow LilvePerson,to uhderstand when a website visitor needs '
hélp, and what type of help or content will benefit that visitor at any given moment. LivePerson
delivers value to its business clients and their website visitors alike by allowing businesses to
engage their online customers at the right time, with the right type of engagement, and through
fhé right channéls, including websites, social medi"d and mobile déviéés.

~18.  LivePerson’s technology felies in large part on sophisticat¢d analysis of website -
Visitbrs’ actions and behaviors online, both individually and in the aggregate. Using a
combination of highly sophisticated behavioral analysis and predictive capabilities—which
consist of proprietary algorithms and other functionality developed through extensive research
and investment, as well as know-how gained through over a decade of hands-on experience—

LivePerson’s technology is able to make insightful, personalized, and up-to-the-minute
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assessments of what types of interactions Wiil be valued by a website visitor. Moreover,
LivePerson’s intelligent technology can segment and prioritize ‘visitors based on the business
client’s priorities, to enable the business client to attend to high-priority needs of its website
visitors, and allocate human customer service reséurces in the most efﬁcie‘nt and profitable way.

19.  LivePerson’s technology W(.)I‘kS‘ by analyzing wel‘)Asite visitors’ behavior,
ideﬁtifying key actions or “events” that take'piace during one or more web browsing sessions, |
and appiying arﬁﬁcial intelligeﬁce to determinc whether, when, and how to initiate a
personalized interactive experiencé to assist that Web visitor. That artificial intelligence is fueled
by many years of research and development undertaken at great expense by LivePerson to
develop proprietary algorithms, technology, and methodologies capable of predicting and
meeting website visitors’ needs in order to achieve the specific business objectives of
LivéPerson’s clients. |

20. Based on its ability to analyze web browsing behavior and engage Visitors,-
LivePerson helps ifs clients deliver a superior custémer‘ experience by intuitively engaging
website visitors when they need assistance, and providing the most appropriate or relevant type
of assistance. For example, a visitor tov a ﬁnéncial institution’s website can be intuitively routed
to an operator specializing in mortgages, investments, or technical support depending on the web
browsing activity exhibited by the visitor.

21. In addition, because an enterprise-grade website may have hundreds of thousands
of sirﬁultaneous visitors at any given moment, but proportionally far fewer call-center operators
available, LivePerson’s technology prioritizes the call center agents’ time and attention in

accordance with the business client’s desired priorities.
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22. More than 8,500 businesses, including dozens of Fortune 500 companies, rely on
~ LivePerson’s intelligent live-engageme_ﬁt technology as a means of enhancing the online visitor
experience and improving their online sales and other “conversions” or desired results.
LivePerson is baﬁicularly Wéll established as én industry leader for enterprise—grade clients, like
glob'al vﬁnancial institutions, airlines, major national retailers, and telecommunications carriers,
which interact with millions of customers via the web and whose robust live-interaction needs
cannot be met by most competing technologies.

23.  Although LivePerson provides live-engagement technology systems for its
clients, LivePerson does not supply call-center operators or human customer service agents.
While some businesses provide their own érﬁployee-customer serviée agents, many larger
éompanies engage labor outsourcing vendors who maintain call centers in various lower-cost
| "lt).c‘ativc-)ns éfound the world to supply customer servicé and sales agents. Many of LivePersQIfs
lérger _cliehts use such outsourced personnel in. their gall C¢nters. Accordingly those outsourced
call centér personnel. need and receive accesS to LivePerson’s technology to ﬁrovide call center
servic.es to the business client. |

24.  24/7 was founded in 2000 primarily as a labor dutsourcer for call-center
personnel. 24/7 supplies outsourced call center pérsonnel thrdugh contact centers located for
example, in India, the Philippine.s, Guatemala. Reéently, after years of pi‘oviding call center
personnel to business clients using LivePerson technology, 24/7 became a late entrant into the
live-interaction technology space.

B. .TheParties’ Contractual and Co-Located Relationships

25. LivePerson and 24/7 entered into a Co-Marketing and Referral Agreement (“the

Co-Marketing Agreement”) in 2006. (See Exhibit A.) The Co-Marketing Agreement established |
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a framework under which LivePerson and 24/7 would, co-market LivePerson’s technology and
24/7’s outsourced labor agents to prospective ciients as a combined solution.

. 26. ° In recognition that the co-marketing con,templat.ed by the Co-Marketing
Agreément would fequire LivePersQn to provide 24/7 with non-public access to and training
i‘egarding LivePersqn’s propriétary and protected intellectual nroperty, the parties agreed to
conﬁdentiality and non—compeﬁtion provisions and limitations on 24/7’s abiiity to use
LivePerson’s proprietary technology and information.

27. | ‘In eairly 2007, Livé_Person and 24/7 ‘ent.ered into a second contra'ct?»ai Méster
Service Agreement (“MSA”). .(See Exhibit B.) The MSA set forth the terms and conditions
under which LivePerson was able to offer a combined solution to its clients using LivePerson’s
live-engagement technology and 24/7°s call center personnel.

28.  Both the MSA and the Co-Marketing Agreement provided that LivePerson would
grant_ a limited, non-transferable, revocable, royalty-free right for 24/7 to access and use
,‘proprietary LivePerson technology subject to confidentiality obligations, and solely for the
purposes set forth in those agreements, which was to provide a joint solution to clients using
LivePerson’s live-engagement technology and 24/7 call center personnel.b |

29.  Both the MSA and the Co-Marketing Agreement also recognized that LivePerson
~would provide 24/7 access to conﬁdeniial information regarding its technology, as well as
training and certification, again, solely for the purposes set forth in thoée agreements.

30.  As contemplated by the MSA and the Co-Marketing Agreement, LivePerson did
provide 24/7 with valuable and proprietary non-public information about, and access to, its

technology, know-how, methodologies, business data, business strategy, and client relationships.
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Under their contractual relationships, LivePerson and 24/7 successfully provided a combined
solution to several clients.

31. The parties also remained free to, and did, market their respective services
separately. Further, the parties each had pre-existing relationships with certain business clients.
As a result, a LivePerson client might use 24/7 for call-center operators under either a co-
markéted érrangenient, or under separate arrangements with eaph of LivePerson and 24/7,.Qr a
_ LivéPerso_n client might use its own employée call center personnel or another call center
| outsoﬁrcer entirely.

32.  For business clients that engage 24/7 to provide outsourced call center personnel
and LivePerson to provide live-engagement technology, whether separately or through a co-
marketed solution, 24/7 necessarily is afforded non-public access to LivePerson’s technology in.
order to perform its call center duties as a contractor of the business‘ client. In this sense, 24/7 is
o afforded the same access as LivePerson’s business 'clients—and.under the same confidentiality
and limited use license restrictions. That access includes exposure to.and use of LivePerson’s
“back-end” systems and data, such as the features used by call center agents to assist website
visitors as well as the control features and data access afforded to system ‘administrators to
operate and use LiyePerson'technbl-ogyb on behalf of the business client. These features provide,
among other things, on-demand access to a wealth of business and technical data as well as,
control ‘over certain functions of LivePerson’s technology that determine how LivePerson’s
technology interprets and responds to Vvarious behaviors exhibited by Visitofs to the client’s
~ website. In each case, such features “and access are provided solely for the business client’s

licensed use and operation of LivePerson’s technology.

10
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33. Outside of the Co-Marketing Agreement and MSA, 24/7’s access and permission
to use LivePerson technology and information are governed and restricted by the teﬁné of
LiyePerson;s license agréement with each business c_lient,' as 24/7 is afforded access s.olélyvas a
subcontractor of the business client and solely in 24/7’s éapacity as a call center labor provider.
LivePerson’s client license agreements routinely include confidentiality provisions and limited.
ﬁse licenses, and require that access by third-party service providers be subject to the same
r'esfrictions.

34. - By virtue of the access and information made available under the Co-Mafketing
Agréement, the MSA, as well as the numerous situations‘ where 24/7 separately has been.
éng;ged by clients who use LivePerson technology in their call centers, 24/7 has had access to a
wealth of non-public information about LivePerson’s prqprietary technology and metho_dologies,
confidential business data, intellectual property and trade secrets. All such access was restﬁcted
by contracts limiting use of such information to licensed and legitimate business purposes
authorized by the relevant agreements and imposing confidentiality and noncofnpetition
obligations on 24/7..

C. 24/7 Misappropriates LivePerson’s Technology, Misuses Its Access To

LivePerson’s Confidential Information Unfairly To Compete, And Actively
Sabotages LivePerson’s Services

35. At some point, 24/7 apparently decided to develop its owﬁ competing live-
interaction technology and to compete with LivePerson. Rather than incur the millions of dollars
and many years’ worth of research and development costs, as well as years of saleé efforts and
intensive client ,_service to create and refine its technology and gain necessary industry
information and experience, 24/7 instead chose to misappropriate that valuable proprietary

-information and intellectual property from LivePerson.

11
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24/7 exploits its access to LivePerson’s technology for improper purposes

36. As set forth above, 24/7 obtained non-public éocess to Li.VePerson’s technology
and business infomation in connection with the Co-Marketing Agreement and the MSA, as well
as throﬁgh its services as arlabor outsourcer to LivéPerson’s business clients.

37.  Inits capacity as call cehter labor pfovider to LivePerson clients, 24/7 enjoys the
client’s access to LivePerson’s back-end systems for the purpose of using the technology and
managing the call center operators on behalf of the client. LivePerson believes that 24/7 has
abused its access to LivePerson’s back-end systems to observe and manipulate the operation of
LivePerson’s technology and downloéd extensive data from .LivePerson”s servers in order to
both interfere with LivePerson’s client relationships, and to reverse engineer LivePerson’s
technology. |

. .38. LivePerson also has learned that 24/7 repeatedly has provided inaccurate business
performance data regarding LivePerson to LivePerson’s clients, which (2) could not be produced
without accessing LivePerson’s confidential system data; and (b) differs signiﬁcéntly from
LivePerson’s business performance data shown when LivePerson technology is used by any of a
dozen or so other outsourced call center lgbor providers énd/or client call center employees.

'.L'ivlevl"'e'rson believes that 24/7 has inteﬁtionally fnanipulated LivePerson technoiogy in client
deployments, as well as metrics regarding performance, or ‘both, in order to create a false and
rhisleading perception that, among other things, 24/7’s technolégy is eqﬁivalent or superior to
LivePerson’s technology, and to create an artificial and ihaccurate cost disparity between.the

~ two.

12
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24/7 injects spyware into LivePerson’s technology

39. LivePerson also has discovered evidence that 24/7 inappropriately has gained
unauthorized access to LivePerson téchnoldgy and Systems by abusing 24/7’s access to client
h websi_te_s.b Now that 24/7 offeré competing “live-interactjve"’ technology, 24/7 is able to install its
competing technology on ‘client websites where LivePerson’s téchnology already is installed.
 Once '24/7’s live-interaction software has been iﬁstélled on a website that élso cohta'ins

L_iQePerson’s _techndlogy, it e.lppeiaré that 24/7 improperly injects “spyware” into LivePerson’s
systems. 24/7’s spyware appears expressly designed to capture confidential and proprietary
information and data regarding LivePerson’s technology and client relationships. LivePerson
believes that 24/7 uses this spyware to reverse engineer LivePerson’s proprietary methods and
" 'te‘chn'ology, as Well as to ir_lterfere with LivePerson’s clie‘nt relationships.

40.  24/7’s illicit conduct and- .spying _tacﬁcs has involved deep penetration: of
LivePerson’s technology platform. For example, LivePerson has found 24/7 programming code
émbedded on client websites that is :clearly' designed to siphon data regarding the operation zand
activity -of Live;Person’s proprietafy behavioral analytics and predictive targeting
functidnalities——and then stream this information back to 24/7’s servers. Further, LivePerson
has discovered evidence of 24/7 abusing its access to client website pages to secretly inject

tracking and indexing markers into LivePerson’s systems in a completely unauthorized and

" unlawful manner, illegitimately creating an ability to mine LivePerson’s confidential and

proprietary system data. LivePerson believes that 24/7 uses this confidential and proprietary
system data to reverse engineer LivePerson’s products and to interfere with LivePerson’s client

relationships.

13
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41. . . 24/7 has no legitimate business purpose for spying on LivePerson’s technology
s'ysfems or the confidential data those systems collect and produce. Rather, LivePerson believes .
that 24/7 has done so in an effort to reverse engineer and misappropriate the proprietary
technology and methodologies that LivePerson pioneered, and vto. save. itself years of time and
expense in research and development, industry experience and client service in bringing a
'cﬂompeting technology to market. |
24/7 deliberately sabotages LivePerson’s technology

42.  LivePerson also has discovered evidence that 24/7 has abused its access to client
websites and to LivePerson systems to engage in specific acts of sabotage designed to disrupt the
functionality of LivePerson’s technology and interfere with its client relationships.

43. For example, where 24/7’s competing technology is installed on LivePerson’s
client’s websites, LivePerson has discovered 24/7 programming code expressly designed to
s:uppfejss the proper operation of LivePerson’s technology, such as preventing live-chat sessions
' from being initiated, and/or eliminating LivePerson’s “chat” button from appearing altogether.
24/7 engages in other improper .conduct | |

44,  In addition to the rampant misconduct detailed above, 24/7 also improperly has
engaged in a pattern of attempted corporate raiding of LivePerson employees, in a blatant effort
to deepen its access to LivePerson’s proprietary and confidential business and teehnological'
~ information, know-how, and clients. For example, 24/7 recently solicited an entire LivePerson
business team to leave LivePerson en masse for employment with 24/7.

| 45.V Further, 24/7 has prepared and published marketing materials and advertisements
containing demonstrably false and misleading claims about - LivePerson’s and 24/7’s

- technologies. For example, 24/7 has advertised itself as creating the “first” predictive or smart

14
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chat platform. 24/7 knows these statements to be untrue because it copied and learned of this
technology from LivePerson, which pioneered the technology years earlier.

46. The MSA and.Co-Markéting Agreerﬁent put sfrict protections in place to prevent
24/7 from using its access to LivePerson’s intellectual property for any purpose other than the
| mutually beneficial activities of the parties. Certainly, access to LivePerson’s technology was
never pfox)ided for the purpose of allowing or assisting 24/7 to create competing technology. |

47. In addition, where 24/7 brovidesllab.or agent services to LiyePerson’s clients, 24/7
s precluded by LivePerson’s client ‘licéhse égréements frbm uéing its access for any purpose
other‘than the licensed use of LivePerson fechnology. by kthev client, whiéh certainly does not
include the ability to create corﬁpetitive products. |

48.  Finally, 24/7 has nd conceivable right'td spy on, reverse. engineer, manipulate, or
sabotage LivePerson’s techﬁology ‘in an effort to reverse engineer and misappropriate its-
intellectual property and interfere with and steal its client relationships.

49.  LivePerson already has lost or .been nofiﬁed of cancellation by major clients
éxpréssly due to 24/7s improper condﬁct. LivePerson also hag been informéd by several clients
that 24/7 active.ly is dispafaging LivePerson’s technology and services based | on-
" mis:rep'resentation and misuse of LivePerson’s conﬁdénﬁal data, which 24/7 is not authorized to:
useAfor competitive purposes.

50. 24/7’s wrongful conduct has damaged and continues to endanger LivePerson’s
relationships with several major clients, representing potentially millions of dollars of revenue,
and has harmed LivePerson financially in an amount well in excess of the diversity jurisdictional

threshold of $75,000 excluding interests and costs.

15
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COUNT I

Misappropriation of Trade Secrets

51.  LivePerson incorporates and re-alleges the allegations of paragraphs 1-50, -
' , inc_lusive.‘
.52. Many aspects of LivePerson’s li\fesintéraction technology are not generally

"k.néwn outside of LivePerson. Because this inforrﬁation is valuable, is subject to reasonable
méasures to guard its secrecy, and is difficult fbr others properly to acquire or indépendently
duplicate, it constitutes protected tfade secret information under New York common law.

53.  24/7 acquired knowledgé of these trade secrets under circumstances giving rise to
a duty to maintain their secrecy and not use them except for the purposes for which disclosure
was made. These circumstances include access and information made available under
confidentiality obligations in connection with the MSA and the Co-Marketing Agreement, or
Where 24/7 provides outsourced call. center labor to LivePefson clients subject to the
confidentiality provisions and other restrictions in the client’s license agreement with
LivePerson.

54. 24/7 acquired knowledge of these trade secrets through entirely improper means
‘includihg intentionally excéeding its authorized access and use permissions as well as the
outright' and malicious introduction of unauthorized spyware into LivePerson’s technology.

55.  24/7 thereafter misappropriated and continues to misappropriate LivePerson’s
trade secrets for its own benefit by using them to develop and improve technology directly to
rcompete with LivePerson’s technology. 24/7 further misused and continues tolmisuse its
knowledge of LivePerson’s trade secrets in order to sabotage LivePerson’s technology and create

false perceptions of the cost and performance of LivePerson’s technology.

16
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56. As a direct and proximate result of 24/7’s conduct, LivePerson has suffered and
continues to suffer the disruption of its business relationships and the loss of clients and potential
clients,'dilution of good will, injury to its reputation, misappropriation of its intellectual property;
~and de?aluaﬁon of its live-interaction and analytic technology and its trade secrets.

COUNT 11

Breach of Contra_ct

57.  LivePerson incorporates and re-alleges the allegations of paragraphs 1-56,
inclusive. |
.58, The MSA and the Co-Marketing Agreement are binding contracts bétween
LivePerson and 24/7. |
| >59. - By its conduct as set forth above, 24/7 has breached at least paragraphs 2.1, 2.2,
2.3,5.2 and 5.4 of the Co-Mérketing Agreement.. (See Ex‘. A) | |
| 60. By its conduct as set forth above, 24/7 has breached th least paragraphs 5(b), 6(b),
7(a), 7(b), 7(f), 7(), 9(d)(2), and 17(a) of the MSA. (See Ex. B.) |
| 61.  LivePerson has satisfied all conditions precedéht to bringing this action.
62.  As a direct and proximate result of 24/7’s conduct, LivePerson has suffered andb
continues to suffer the loss of clients and potential clients, dilution of good will, injury to its
ref)utation, misappropriation of its intellectual property, and devaluation of its live-interaction

e and analytics technology and its trade secrets.
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COUNT III

Intentional Interference With Advantageous
Existing Economic Relationships

63.  LivePerson incorporates and re-alleges the allegations of paragraphs 1-62,
inclusive.
64.  LivePerson has or had existing economic relationships with certain major clients

~in the financial services, telecommunicatio_hs, retail, high technology, and other sectors. 24/7
Was aware of LivePerson’s economic relationships with these clients because those relationships
were disclosed in writing in the parties’ agreerﬁents and/or becausé 24/7 was engaged to provide
call center labor agents to the LivePerson client; (See Ex. A, at Sch. 1.)

65. 24/7 intentionally, wrongfully, and with actual malice has interfered with and
' éontinues to interfere with LivePerson’s economic relationships with these clients and others by.
developing its own technology ‘through ‘the misappropriation and misuse of LivePerson’s
p_roiqrietary technology and confidential information, and by then specifically marketing its new
technology to these known LivePerson clients

66. 24/7 intentionally, wrongfully, and with actual malice has interfered with and
continues to interfere with LivePerson’-s economic relationships with these clients by hijacking
LivePerson’s software code on those clients’ websites, by injecting unauthorized spyware into
LivePerson’s servers through those client websites, by developing and publishing software code
designed to suppress LivePerson’s chat functionality on those websiteé, by manipulating the
. functionality on those websites to degréde LivePerson’s performance, and by submitting falsified
br manipulated reports purporting to show inferior performance and excessive costs associated

with LivePerson’s technology. 24/7 did so and continues to do so in order to create a false
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appearance that LivePersoﬁ’s technology is inferior to and costlier than 24/7’s derivative,
misappropriated technology and to otherwise unfairly compete with LivePerson.

67.  24/7 intentionally, wrongfully, and with “actual malice has interfered ‘with
~ LivePerson’s economic relationships with its employees by engaging in avpattern of deliberatev
COrporate'raiding‘ of employees, up to and including soliciﬁng entire business teams to leave
LivePers.on for émployment with 24/7.

68. 24/7’s conduct was unprivileged, unethical, unlawful and unjustified.

69. There was no legitimate reason for 24/7’s conduct and its conduct exceeded and
breached all legitimate and authorized access, permissions, and contractual limitations.

70.  As a direct and proximate result of 24/7’s interference, several of LivePerson’s
major clients have cancelled or notified LivePerson they intend to cancel their relationship with
LivePerson and replace LivePerson’s technology with 24/7s miséppropriated competitive
téchnoloéy. .

71, As a direct and prdximété ‘result of 24/7’5 cond;ict, Live};ersoﬁ has suffered and
cont_inues té suffer the loss énd potential loss of clients, dilution _Of godd will, injury to its
reputation, misappropriation of its iﬁtellectual propérty, and: devaluation of its live-interaction
and analytics technology and its trade secrets.

COUNT 1V

Intentional Interference with Prospective
Advantageous Economic Relationships

72.  LivePerson incorporates and re-alleges the allegations of paragraphs 1-71,
inclusive.
73.  Because of its preeminent reputation in live-interaction and predictive analytics

technology, LivePerson has continually grown its business through contracts with new clients.
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74. 24/7 specifically was aware of LivePerson’s prospective economic relationships
with multiple clients because the parties’ agreements contained a list of prospective clients to

whom LivePerson was seeking to market its products and services. (See Ex. A, at Sch. 1.) In

o addition; 24/7 generally is aware of LivePerson’s ‘market position as one of only a few

- cbnipanies in the World"capab'le of delivering intelligent lierinteraction functionality to

‘enterprise-grade clients, and specifically aware of LivePersoh’s client relationships in all
d@cbur&s where 24/7 provides outsourced call center labor to LivePerson’s clients ﬁsing
LivePér‘son’s technology.

75. 24/7 intentionally, wrongfully, and with actual malice has interfered with and
_continues to interfere with LivePerson’s existing and prospective ecoﬁorﬁic relationships with
‘ élieﬁts by developing its own technology fhrough thé misappropriation and misuse of
B .I;i\_/‘ePe'rson’s; proprietary technology aﬁd by seeking to démage LivePerson’s reputation in the
marketplace through the acts of sabotage and misinformation described above. 24/7 did so in
order create a false and misleading impression that LivePerson’s technology was inferior to
24/7’§ misappropriated technology. |

76.  24/7’s conduct was unprivvileged, unethical, unlawful, and unjustified.

77.  There was no legitimate reason for 24/7’s conduct and its conduct exceeded ‘and
Breached all legitimate and authorized access, permissions, and contractual limitations.

78.  LivePerson asserts on information and belief .that it has lost existing and
pfospective clients to 24/7 as a result of 24/7’s wrongful iﬁterference.

79.  As a direct and proximate result of 24/7’s conduct, LivePerson has sﬁffered and

continues to suffer the loss of clients and potential clients, dilution of good will, injury to its
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reputation, misappropriation of its intellectual property, and devaluation of its live-interaction

and ‘analytics technology and its trade secrets.
COUNT V

Lanham Act Unfair Competition, 28 U.S.C. § 1125(a)

80. LivePerson incorporates and re-alleges the allegations of paragraphs 1-79,
inciusive. |

81. 24/7 has, in commercial advertising and promotion, misrepresented the true
E ~.riaturé, characteristics, and qualities of its own and LivePerson’s goods and services, including
- by falsely cl"air'ning to have developed the “first” predictive or smart chat platform.

82. 24/7’s false advertising violates the Lanham Act, 28 U.S.C. § 1125(a).

83.  As adirect and proximate result of 24/7’s conduct, LivePerson has suffered and -
continues to suffer the loss of ;:lients and potential clients, dilution of good will, injury to its
- reputation, misappropriation of its in’tc_;llectual properfy, and devaluation of its live-interaction
and predictive analytics technology and its trade secrets. |

COUNT VI

Common Law Unfair_Competition-

‘84. LivePerson incorporate_é and re-alleges the allegations of paragraphs 1-83,
inclusive. |

85. 24/7 has misappropriated and sabqtagéd LivePerson’s proprietary techﬁology and
ifnproperly accessed LivePerson’s confidential and propriétary information in order to gain an
unfair advantage in developing and marketing its own competing technology.

86. 24/7 has passed off that competing teéhnology as its own and has marketed it to
known existing LivePerson clients and prospective ciients without informing thdse clients that its

technology is based on the intellectual property it stole from LivePerson. It also has falsely and
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maliciously interfered with and misreported the functionality of LivePerson’s technology so as to
ﬁ_lake that technology appear to be inferior to and costlier than 24/7’s new, stolen technology.

87. In addition, 24/7 improperly has engaged in a pattern of deliberate corporate
:raiding of LivePerson’s empioyee‘s,, ﬁp to and including soliciting entire business units to leave
LivePerson and for employrﬁent with 24/7.

88. As a direct and proximate result of 24/7’s conduct, LivePerson has suffered and
- continues to suffer the loss of clients and potential clients, dilution of good will, injury to its
reputation,. misappropriation of 1ts intellectual property, and devaluation of its live-interaction
avnd' ahalytics technology and its trade secrets. |

. COUNT VII

Unjust Enrichment

89. | LivePerson incorporat‘esv .and re—alleges‘ the allegations of pa_u*agfaphs 1-88,
inclusive.

. 90. As detailed above, 24/7 used and continues to use its access to LivePerson’s
proprietary information and technology. to save millions of (iollars of research and development,
marketing, sales and client support effort and costs, and many years’ worth of inteﬁsive work and
experience in developing a competing technology. 24/7 used and continues to use its knowledge
of and access to LivePerson technology, clients, and prospective clients to sabotage and undercut
LivePerson’s technology and to interfere with and usurp LivePerson’s client relationships.

91. Through this conduct, 24/7 obtained, without compensation, a substantial beneﬁt
from and at the expense of LivePerson, under circumstances in which it would be inequitable to

allow 24/7 to retain that benefit. .
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PRAYER FOR RELIEF

WHEREFORE, LivePerson respectfully asks that this Court:

" 1. Find 24/7 liable for trade secret misappropriation; |

2. Find 24/7 liable for breach of contract;

3. Find 24/7 liable for tortiously interfering w1th leePerson s existing and
prospective economic relatlons

4, Find 24/7 liable for violating the Lanham Act;

5. Find 24/7 liable for unfair competition in violation of the common law;

6. Find 24/7 liable for unjustly enriching itself at LivePerson’s expense;

7. Award LivePerson its actual damages in an amount to be determined at trial,
including but not limited to the disgorgement of 24/7’s ill-gotten revenue and
proceeds;

8. Award LivePerson punitive damages in an amount to be determined at trial for

24/7’s knowing, willful, and malicious conduct;

9.  .Enjoin 24/7 from interfering with LivePerson’s existing and prospectlve
economic relationships and from unfairly competing with LivePerson and
misappropriating its trade secrets;

10.  Award LivePerson pre- and post-judgment interest;
11.  Award LivePerson its costs in bringing this action and its attorneys’ fees;

12.  Provide such other relief as the Court may deem just and proper.
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LivePerson demands a trial by jury of its claims against 24/7.

Dated: March 6, 2014 Respectfully submitted,

/e
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EXHIBIT A

To Be Filed Under
Seal
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EXHIBIT B

To Be Filed Under
Seal






